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INTRODUCTION 


On  January  22,   1973^  Governor  Milton  J.  Shapp  issued  a 
statement  requesting  Attorney  General  Israel  Packel  to  initiate  a 
study  on  capital  punishment  and  asking  Senate  Judiciary  Committee 
Chairman  Louis  G.  Hill,  House  Judiciary  Chairman  Warren  H.  Spencer 
and  Philadelphia  District  Attorney  Arlen  Specter  to  join  with  the 
Attorney  General  in  such  a  cooperative  study.     The  statement 
further  directed  that  members  of  the  Bar  Association^  leaders  in 
the  entire  field  of  criminal  justice  and  corrections,  and  citizens 
be  invited  to  participate. 

The  Governor's  statement  set  forth  in  part  that: 

"Those  who  are  seeking  early  enactment  of  a 
new  capital  punishment  measure  in  Pennsylvania 
base  their  case  largely  on  the  fact  that  Chief 
Justice  Burger y  in  his  dissenting  opinion  last 
June,  suggested  that  Congress  and  the  state 
legislatures  might  impose  death  sentences  for 
those  convicted  of  certain  crimes , 


But  the  Chief  Justice  warned  specifically 
that  Congress  and  the  states  have  an  'unavoidable 
responsibility  to  make  a  thorough  reevaluation 
of  the  entire  subject  of  capital  punishment. ' 

The  Chief  Justice  goes  on  to  state  that  'the 
legislatures  can  and  should  make  an  assessment  of  the 
deterrent  influence  of  capital  punishment,  both 
generally  and  as  affecting  the  commission  of  specific 
types  of  crimes . ' 

As  a  result  and  upon  the  recommendations  of  the  above 
persons  and  others  a  seventeen  member  Governor's  Study  Commission  on 
Capital  Punishment  was  appointed  March  6  ,   1973  to  conduct  a  "thorough  ^, 


in  depth  study"  of  capital  punishment. 


The  seventeen  members  headed  by  the  Attorney  General 
reflected  a  broad  spectrum  of  interests.     There  were  six  legislators 
(three  Democrats  and  three  Republicans),  two  cabinet  members,  police 
representatives,  a  correctional  official,  three  blacks,  three  women, 
a  criminologist,  a  religious  leader,  several  lawyers  and  a  District 
Attorney.     The  youngest  member  was  32  and  the  oldest  71. 

When  the  final  vote  came  the  legislators  split,  four 
favoring  capital  punishment  and  two  opposing;  the  police  favored 
the  death  penalty;  the  cabinet  members  split,  one  for  and  one 
against;  the  women  and  the  blacks  opposed;  the  criminologist  and 
the  religious  leader  opposed;  the  District  Attorney  favored;  the 
lawyers  split  evenly  and  the  correctional  representative  opposed 
capital  punishment.     Interestingly  the  six  legislators  did  not 
vote  along  party  lines.     Two  Democrats  and  two  Republicans  supported 
capital  punishment  and  one  Democrat  and  one  Republican  opposed. 
Both  the  oldest  and  the  youngest  members  opposed  the  death  penalty. 

The  Commissioners  held  their  organizational  meeting  on 
March  12,  1973,  six  days  after  their  appointment,  and  at  that  time 
they  self-imposed  an  early  September,   1973  deadline  for  submission 
of  their  report  to  the  Governor.     A  grant  covering  expenses  was 
obtained  from  the  Governor's  Justice  Commission,  a  part-time 
director  appointed  immediately  and  a  research  and  writing  team 
employed  in  May  to  work  throughout  the  summer.     During  the 
approximately  six  months  of  its  existence  the  Commission  held 
five  hearings,  each  in  a  different  part  of  the  state,  met  six 
times  in  regular  session  and  several  times  in  subcommittee 
sessions . 
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The  program  established  by  the  Study  Commission  called 
for  the  collection  of  written  and  oral  testimony  from  experts  and 
citizens,  analyses  of  already  available  written  materials  and 
independent  research  by  the  Commission  itself.     About  one  hundred 
witnesses  were  heard,  over  one  thousand  pages  of  testimony  compiled 
and  scores  of  publications  examined.     Pro  and  con  experts  were 
invited  to  lead  off  each  hearing  and  were  subjected  to  questioning 
by  each  other,  by  the  Commission  and  by  the  public.     The  public 
was  given  a  full  opportunity  to  testify.     The  hearings  served  the 
dual  purpose  of  collecting  information  for  the  benefit  of  the 
commissioners  and  dispensing  information  for  the  education  of  the 
public. 

It  quickly  became  apparent  that  the  commissioners  would 
not  agree  to  a  consensus  report  but  on  the  contrary  would  elect  to 
issue  majority  and  minority  views.     It  too  became  clear  that  the 
commission  intended  to  attack  the  broad  question  of  whether  or  not 
the  penalty  of  death  was  desirable  under  any  circum.stances  rather 
than  confine  itself  to  the  more  narrow  question  of  whether  the  death 
penalty  was  desirable  or  feasible  under  various  alternatives  that 
might  be  available  pursuant  to  the  holding  of  the  U.S.   Supreme  Court 
in  Furman  v.  Georgia,   408  U.S.  238. 

The  final  vote  of  the  commission  revealed  ten  members  opposed 
to  any  form  of  capital  punishment  and  seven  for  some  type  of  capital 
punishment.     As  expected  two  reports  were  drafted  and  are  included 
herein.     Another  report  by  the  minority  will  follow  with  recommendations 
as  to  what  type  of  capital  punishm.ent  statute  they  prefer. 
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Ten  commissioners  signed  the  majority  report;  six  signed 
the  minority  report.     The  remaining  member,  Senator  Louis  G.  Hill, 
even  though  casting  his  vote  with  the  minority,  chose  not  to  sign 
the  minority  report.     He  felt  the  Commission  should  have  accepted 
the  strong  probability  that  the  Pennsylvania  legislature  will  enact 
some  form  of  death  penalty  and  concentrated  more  of  its  efforts 
on  drafting  a  constitutional  statute  which  would  not  dictate 
mandatory  executions.     Senator  Hill,  while  concluding  that  capital 
punishment  is  a  deterrent,  felt  that  mandatory  statutes  invite 
jury  acquittal  of  guilty  persons  and  allow  insufficient  room  for 
mercy . 

On  behalf  of  the  Commission  let  me  mention  and  acknowledge 

the  assistance  given  by  the  10  expert  witnesses,  2  of  whom  testified 

at  each  of  our  5  hearings: 

Richard  A.  Sprague,  1st  Assistant  District  Attorney, 
Philadelphia 

Fred  Speaker,  Former  Attorney  General  of  Pennsylvania 

Hugo  Bedau,  Ph.D.,  Professor  of  Philosophy,  Tufts  University 

William  K.  Lambie,  Associate  Executive  Director,  Americans 
for  Effective  Law  Enforcement 

Samuel  Strauss,  Judge,  Allegheny  County 

E.  Preston  Sharp,  Executive  Director,  American  Correctional 
Association 

James  McCaf f erty ,  Administrative  Office,  U.S.  Court, 
Washington,  D.  C. 

William  J.  Garvey ,   1st  Assistant  District  Attorney, 
Lackawanna  County 
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Saul  A.  Epton,  Judge,  Circuit  Court,  Cook  County,  Illinois 

Thorsten  Sellin,  Ph.D.,  Emeritus  Professor  of  Sociology, 
University  of  Pennsylvania 

The  Commission  also  would  like  to  express  its  appreciation 
to  the  very  capable  research  staff; 

Marc  Riedel,  Ph .D . ,Research  Director.  Assistant  Professor, 
"~    University  of  Pennsylvania, 

Tom  McDonald,  Research  Analyst.     Doctoral  student.  School 
 of  Social  Work,  University  of  Wisconsin. 

John  P.  McCloskey,  Research  Analyst.     Doctoral  student  in 

 the  Sociology  and  Criminology  program,  University  ot 

Pennsylvania. 

Louis  Rieffel,  Research  Analyst.     Law  student  at 

Cumberland  school  of  Law,  Samford  University,  Birmingham 

Alabama. 

sari  Thomas,  Content  Analyst.     Doctoral  student,  Annenberg 
 School  of  communication.  University  of  Pennsylvania. 

Masood  Fikree,  Typist.     Undregraduate ,  Wharton  School, 
■      University  of  Pennsylvania. 


FREDERICK  D.  GILES 
Director,  Governor's 
Study  Commission  on 
Capital  Punishment 
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MAJORITY  REPORT  OF  THE 
GOVERNOR'S  STUDY  COMxMISSION 
CAPITAL  PUNISHMENT 


MAJORITY  REPORT  OF  THE  GOVERTJOR'S  STUDY 
COMMISSION  ON  CAPITAL  PUNISHMENT. 

The  Governor's  Study  Commission  on  Capital  Punishment 
has  completed  a  six  month  process  of  meetings,  public  hearings, 
original  research,  review  of  facts  and  opinion,  and  discussions. 

We  gave  close  attention  to  the  written  and  oral  statements 
of  dozens  of  witnesses:     experts  in  law,  criminal  justice, 
criminology,  theology,  public  policy,  representatives  of 
concerned  organizations ,    and  individual  citizens.     We  questioned 
each  witness  carefully  and  extensively,  with  the  goal  of 
learning  as  much  as  possible  from  him.     We  read  with  care 
secondary  documents  and  research  reports  provided  by  the 
Coromission  staff.     Some  of  us  did  independent,  original 
research  and  research  of  the  literature.     We  listened  to 
each  other. 

To  some  of  us,  listening  and  learning  as  conscientiously 
as  we  could  was  still  not  consequential,  because  subjective 
feeling  and  objective  conviction  were  not  shaken.     To  others, 
there  was  initial  uncertainty  and  we  were  ready  to  reach  a 
conclusion  based  upon  what  we  heard  and  learned.     All  members 
of  the  commission  have  undertaken  and  performed  their  duties 
in  a  manner  appropriate  to  this  very  significant  assignment 
which  warranted  our  most  serious  efforts. 


We  tried  to  identify  and  explore  every  factor  involved 
and  attempted  to  analyze  the  implications  of  each  factor, 
whether  it  led  to  the  view  of  recommending  the  reinstitution 
of  the  death  penalty,  or  for  the  continued  abolition  of  the 
death  penalty. 

At  the  end  of  this  open  process  of  study,  consideration 
and  discussion,  the  Commission  arrived  at  its  recommendation 
by  an  open  vote. 

The  Governor's  Study  Commission  on  Capital  Punishment 
recommends  that  capital  punishment  continue  to  be  abolished 
in  the  Commonwealth  of  Pennsylvania. 

The  reasons  for  this  majority  recommendation  to  continue 

abolition  of  capital  punishment  in  Pennsylvania  include 

religious,  moral,  penal,  deterrent,  protective,  sociological 

factors,  and  factors  associated  with  punishment  and  vengeance ; these  must 

be  considered  when  recommending  a  punishment  for  murder.  The 
Commission  also  examined  the  issue  of  racial  and  economic  dis- 
crimination in  the  sentencing  and  imposition  of  the  death  penalty. 

Religious  and  floral  Factors 

It  is  morally  wrong  for  the  State  as  well  as  the 
individual  to  take  human  life.     It  is  at  variance  with  the 
principles  of  theology,  religion,  and  the  spirit  of  the 
humanitarian  and  social  developments  which  characterize  the 
modern  world.     The  death  penalty  is  an  obsolete  and  barbarous 
punishment  which  has  been  successfully  abolished  in  most 
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countries;     it  is  inconsistent  with  modern  morality  and 
ethics.     The  death  penalty  violates  our  sense  of  justice  and 
goodness . 

Capital  punishment  is  brutalizing  not  only  upon  the 

prisoners  and  staff  of  the  institutions  where  it  takes  place, 

but  also  on  society  at  large.     This  has  been  attested  by  a 

wide  variety  of  penologists  and  scholars,  among  them  Warden 
1  2 

Lawes      and  Camus.         An  execution  is  an  admission  that  problems 
have  not  been  solved  in  other,  less  violent  ways.     The  death 
penalty,  to  many  people,  equalizes  the  murderer  and  the 
Commonwealth,  and  both  become  engaged  in  an  act  which  insults 
our  humanity. 

Capital  punishment  is  characteristically  opposed  by 
persons  v^ho  have  deeply  rooted  beliefs  in  the  personal  value 
and  dignity  of  the  common  man.     Almost  without  exception,  the 
clerics  who  testified  before  us,  and  the  groups  they  represen- 
ted, were  opposed  to  any  form  of  death  penalty.     Many  of  these 
clergy  testified  that  society  has  no  right  to  take  away  life, 

the  gift  of  the  Creator.     This  unanimity  has  been  experienced  by 

3  4  5 

commissions  in  Nev/  Jersey,       Maryland,       and  Florida,  m 

6 

other  states,  and  by  the  Donalow  Commission  in  our  own  state. 

By  recognizing  the  sanctity  of  life,  the  State  would  set 
an  example,  and  would  leave  no  doubt  as  to  the  value  it  places 
on  the  lives  of  its  citizens. 


Deterrence 

We  have  heard  testimony  that  the  death  penalty  was  a 
deterrent,  was  not  a  deterrent,  was  a  great  deterrent,  was 
a  minimal  deterrent,  and  has  not  been  proven  to  be  or  not  to 
be  a  deterrent.     The  content  analysis  done  of  the  Commission 
hearings  reveals  deterrence  to  be  both  the  most  frequently 
mentioned  issue  in  the  capital  punishment  debate  and  the  most 
controversial.         On  the  basis  of  the  literature  and  studies 
concerning  the  incidence  of  murder  in  abolitionist  states  and 
nations,  we  believe  that  there  is  no  basis  for  concluding  that 
the  death  penalty  is  a  significant  deterrent. 

We  have  found  no  significant  evidence  that  murderers  con- 
sider the  existence  or  absence  of  the  death  penalty  in  contrast 
to  life  imprisonment  prior  to  committing  their  offense. 

The  research  staff  of  the  Commission,  at  our  direction, 

executed  a  project  designed  to  determine  the  extent  to  which 

life  term  inmates  felt  the  death  penalty  was  a  deterrent.  The 

results  indicate  that  they  do  not  view  capital  punishment  to 

be  a  greater  deterrent  than  other  available  penalties.  A 

further  result  of  the  research  was  that  inmates  contended 

that  they  did  not  anticipate  being  caught,  sentenced  and 

executed.     It  is  our  belief  that  these  men,  and  others  like 

them,   were  not  deterred  by  the  death  penalty  more  than  they 

would  have  been  by  the  alternative  penalty  of  life  imprison- 
8 

ment . 
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The  abolition  or  suspension  of  the  death  penalty  does  not 
have  the  inunediate  effect  of  appreciably  increasing  the  inci- 
dence of  crime.     Abolitionist  and  retentionist  states  do  not 
have  significantly  different  homicide  rates,  and  police  are 
in  just  as  much  danger  in  both  types  of  states.     If  the 
Commonwealth  is  to  execute  some  of  its  citizens,  there  should 
be  some  evidence  that  such  executions  do  some  good.     As  Camus 
has  noted ^  to  retain  the  death  penalty  because  it  may  act  as 

a  deterrent  is  to  formulate  public  policy  based  upon  unproven 

9 

and  possibly  unprovable,  beliefs. 

No  one  has  ever  demonstrated  that  the  death  penalty  has 

a  greater  deterrent  effect  than  a  prison  sentence.  Indeed, 

the  evidence  indicates  that  the  death  penalty  has  no  uniquely 

deterrent  effect.     In  1953,   the  Royal  Commission  on  Capital 

Punishment  reported  that  abolition  has  not  been  shown  to  result 

10 

in  "any  lasting  increase"  in  homicides  and  crimes  of  violence. 

In  its  conclusions,   this  United  Kingdom  Commission  noted  that 

"  it  is  extraordinarily  difficult  to  find  conclusive 

arguments  either  way","^"^     and  later  added 

"The  general  conclusion  which  we  have  reached  is 
that  there  is  no  clear  evidence  in  any  of  the 
figures  we  have  examined  that  the  abolition  of 
capital  punishment  has  led  to  an  increase  in  the 
homicide  rate,  or  that  its  rein troduction  has 
led  to  a  fall.  "12 

We  do  not  consider  it  wise  or  prudent  for  the  Commonwealth 
to  impose  so  severe  and  final  a  penalty,  when  that  penalty  is 
not  proven  to  have  any  unique  and  beneficial  effect. 

The  most  extensive  analysis  of  the  deterrent  effect  of 
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capital  punishment  in  the  United  States  was  done  by  Professor 
Thorsten  Sellin  of  the  University  of  Pennsylvania.     We  were 
fortunate  in  having  Dr.  Sellin  testify  at  our  Philadelphia 
hearings,  at  which  time  he  summarized  his  research  for  us. 
Four  major  propositions  were  tested: 

1.  All  other  factors  held  as  equal  as  possible, 
abolitionist  states  would  have  higher  homicide 
rates  if  the  death  penalty  was  a  deterrent. 

2.  Murders  should  increase  when  the  death 
penalty  is  abolished,  and  should  decline  when 
it  is  restored,  if  the  death  penalty  is  a  ir.cre 
efficient  deterrent  than  the  alternative 
penalty . 

3.  The  deterrent  effect  should  be  greatest 
and  should  therefore  affect  murder  rates  most 
drastically  in  those  areas  in  which  the  crime 
occurred  and  in  which  the  penalty  of  death  is 
most  well  known  to  the  population. 

4.  Law  enforcement  personnel  would  be  most  safe 
in  death  penalty  states,  if  the  death  penalty 

is  the  most  powerful  deterrent. 

The  conclusions  from  the  data  reveal  that 

1.  The  level  of  homicide  rates  varies  among 
different  groups  of  states,  based  on  geogra- 
phic location,  not  by  whether  it  has,  or  does 
not  have,  capital  punishment. 

2.  Within  contiguous  states  with  similar 
demographic  characteristics,  it  is  impossible 
to  determine  which  are  abolitionist  and  which 
are  retentionist ,  on  the  variable  of  homicide 
rate  alone . 

3.  Trends  in  the  homicide  rates  are  uniform 
between  death  penalty  states  and  abolitionist 
states . 

4.  In  analyzing  the  data  on  police  killings, 
it  was  found  that  of  the  264  responding  cities, 
the  rate  of  homicides  on  police  for  the  aboli- 
tionist states  was  1.2  per  100,000  population; 
for  the  death  penalty  states  it  was  1.3  per 
100,000  population.     The  difference  is  infini- 
tesimal . 
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5.     In  analyzing  the  effect  of  executions  on 
the  homicide  rate  in  the  community  in  which 
the  murder  occured,  it  was  concluded  that 
there  was  no  deterrent  effect  due  to  the 
execution  in  the  communities  examined. 

Finally^  a  study  was  undertaken  by  two  Philadelphia 

psychiatrists^  in  co-operation  with  the  research  staff  of 

13 

this  Commission,        A  sample  of  convicted  first  degree 

murderers  at  the  State  Correctional  Institution  at 

Graterford  were  given  in-depth  psychiatric  interviews.  Of 

the  eighteen  men  interviewed,  five  were  incarcerated  for 

felony  murder.     Three  of  the  five  did  not  plan  any  aspect  of 

their  crime.     Two  planned  the  felony,  but  had  no  intention  of 

killing.     Of  the  13  non-felony  murderers,  only  one  considered 

the  possibility  of  getting  caught.     Thus,   "the  population 

interviewed  gave  no  support  to  the  concept  that  capital 
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punishment  deters  major  crime." 

It  is  our  opinion  that  the  death  penalty  can  be  no 
deterrent  for  crimes  committed  in  passion,  since  such  crimes 
are  not  planned.     Deliberate  murders,  on  the  other  hand,  are 
perpetrated  by  individuals  who  expect  to  remain  undetected. 
Such  persons  can  not  be  afraid  of  a  penalty  they  do  not 
expect  to  receive. 

The  certainty  of  apprehension,  conviction  and  punishment^ 
rather  than  any  particular  penalty  imposed,  has  the  most  deterrent 
effect.     The  small  proportion  of  executions,  in  relation  to 
murders,  detracts  from  any  possible  value  of  the  death  penalty's 
deterrent  force.     The  individuals  who  most  need  to  ^9  deterred 
are  organized  criminals,  yet  these  murderers  seem  to  have 


-13- 


enjoyed  almost  complete  immunity. 

Since  it  can  not  be  demonstrated  that  the  death  penalty 
is  a  more  effective  deterrent  than  life  imprisonment,  the 
former  is  morally  unwarranted  and  rationally  unjustified. 

Penal  Factors 

Convicted  murderers  are  no  more  prone  to  violence  in 

prison  than  other  types  of  prisoners.     The  reverse  is  more 

likely  the  case.     Criminological  literature  indicates  that 

"lifers"  are  often  considered  the  best  prisoners.     Far  from 

being  the  most  troublesome  inmates,  convicted  murderers  are 

the  most  amenable  group  to  treatment.     This  is  evidenced  by 

their  low  recidivism  rates.     The  incarceration  of  convicted 

murderers  does  not  pose  any  special  problems  to  the  prison 

administration  that  incarceration  of  other  inmates  does  not 

pose.     As  a  class,  murderers  have  a  superior  record.  Their 

rehabilitation  has  been  evidenced  in  worthwhile  activities  in 

prison,  as  well  as  in  the  community  after  spending  many  years 

in  prison.     In  a  recent  journal  article.  Dr.  M.G.  Neithercutt 

of  the  National  Council  on  Crime  and  Delinquency  reported  that 

in  an  analysis  of  all  persons  paroled  in  the  United  States  from 

1965  through  1968,   individuals  incarcerated  for  willful 
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murder  had  the  second  lowest  parole  violation  rates.  The 
only  group  with  a  better  record  of  parole  success  were  those 
who  had  been  incarcerated  for  alcohol  law  violations.  Paroled 
murderers  who  were  returned  to  prison  were  most  often  returned 


for  "technical  violations"  rather  than  criminal  violations. 
The  author  concludes  that  the  high  ratio  of  technical 
violations  to  criminal  violations  is  due  to  the  care  which 
parole  authorities  take  in  supervising  paroled  murderers e 

It  is  clear  from  this  study  that  murderers  are  not 
irreformable .     In  fact^  it  has  been  shown  that  when  released 
from  prison,  they  are  much  less  likely  to  be  returned  than 
any  other  offense-classified  group  of  released  prisoners, 
and  that  those  who  are  returned  are  the  most  likely  of  any 
offense-classified  group  to  be  returned  for  purely  technical 
violations . 

Such  findings  have  been  corroborated  in  conversations 
with  State  Correctional  Institute  administrators  who  indicated 
that  it  is  often  the  "lifers"  who  are  models  for  other 
prisoners . 

Modern  penology  sees  prevention  and  rehabilitation  as 
one  of  its  major  aims.     Each  of  these  can  best  be  done 
without  taking  a  life. 

There  are  rare  situations  when  a  "lifer"  kills  while  in 

prison.     However,  this  type  of  murder  has  been  shown  to  be  no 

more  common  in  abolitionist  states  tlian  it  is  in  death  penalty 
16 

states . 

The  Pennsylvania  Prison  Society,  in  association  with  our 

research  staff,  has  researched  the  frequency  and  circumstances 

of  all  murders  committed  within  Pennsylvania  state  and  county 
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penal  institutions  since  1964. 

This  document  clarifies  with  an  independent,  empirical 
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investigation  some  of  the  allegations  which  have  been  made 
at  our  hearings.     The  researchers  found  that  prison  inmates 
and  guards  had  considerably  less  chance  of  being  murdered 
compared  to  either  an  average  Philadelphia  resident,  typical 
American  city  resident,  or  to  an  average  American  police 
officer.     Of  those  prison  murders  in  which  a  motive  can  be 
inferred,  there  is  a  preponderance  of  cases  involving  either 
passion,  or  lack  of  premeditation. 

VJe  believe  that,  as  this  study  indicates,  accounts  of 
prison  murder  have  been  greatly  sensationalized  and  exagerrated. 
We  believe,  with  Dr.  Sellin  and  the  Prison  Society  researcher 
that  the  very  rare  situation  v^7hen  a  lifer  commits  a  murder  must 
be  avoided  by  adequate  safeguards,  and  not  by  killing  the 
defendant  to  make  sure  that  this  unusual  occurance  may  not 
occur . 

Criminal  Justice  Administration  Factors 

It  has  been  suggested  to  us  that  the  existence  of  the 
possibility  of  the  death  penalty  is  useful  in  connection  with 
prosecutions.     We  recognize  that  the  plea  bargaining  power  of 
the  District  Attorney  will  improve  by  giving  him  the  bargaining 
edge  of  a  death  penalty.     The  reason  for  the  existence  of  plea 
bargaining  by  those  who  advocate  it  is  to  lessen  the  current 
burden  of  the  courts  in  handling  their  backlogs.     To  allow 
the  threat  of  death  for  that  purpose  is  unwarranted. 

There  is  evidence  that  the  court  backlog  is  easing. 


-16- 


If  this  is  true,  as  has  been  publicly  stated  by  the 
President  Judge  of  the  Philadelphia  Court  of  Common  Pleas, 
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there  is  no  need  to  employ  plea  bargaining  for  this  purpose. 

To  expand  the  system  of  plea  bargaining  would  lessen 

the  pressure  to  work  to  alleviate  the  backlog. 

The  discretion  of  the  prosecutor's  office  has  been 
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examined  by  criminologists.         These  researches  indicate  that 
discretion  at  the  prosecutorial  level  is  often  more  important 
to  the  disposition  of  a  case  than  any  decision  made  after  the 
trial  has  begun.     By  deciding  the  crime  to  be  charged,  and  by 
his  relative  willingness  or  unwillingness  to  plea  bargain,  the 
prosecutor  is  treating  each  case  differently.     While  this  may 
be  necessary,   it  does  give  much  opportunity  for  discrimination. 
When  a  man's  life  is  at  stake,  the  question  of  plea  bargaining 
becomes  crucial.     Not  only  are  the  stakes  high;  they  are  ir- 
reversible.    Giving  the  death  penalty  as  a  weapon  to  the  pro- 
secutor will  quite  possibly  furnish  him  with  an  argument  too 
strong  for  a  defendant  to  resist:     a  not  guilty  plea  may  result 
in  his  death.     This  is  justice  by  coercion,  which  we  believe 
to  be  no  justice  at  all. 

The  administration  of  justice  in  capital  cases  is  too 
dependent  upon  fortuitious  circumstances,  such  as  the  skill 
of  the  prosecutor  anJ  defense  counsel,   the  composition  of 
juries,   the  temper  of  the  court  and  the  emotional  climate  of 
the  community,  to  permit  the  assumption  that  there  is  rational 
selection  of  persons  to  be  executed. 
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All  attempts  to  draw  a  distinction  between  capital  murder 
and  other  forms  of  homicide  have  proved  arbitrary,  and  unfair 
in  at  least  some  cases »     The  finality  of  the  death  penalty 
makes  it  impossible  to  adapt  to  the  gravity  of  the  offense 
committed  or  to  the  individual  characteristics  of  the  per- 
petrator. 

The  presence  of  capital  punishment  in  the  catalogue  of 
penalties  falsifies  criminal  proceedings  which  take  on  the 
character  of  a  sinister  tragedy;     and  the  existence  of  this 
penalty  renders  criminal  justice  uncertain. 

Discrimination 

We  consider  it  beyond  dispute  that  the  death  penalty  has 
been  imposed  in  the  past  in  a  discriminatory  fashion.  We 
believe  that  its  imposition,  if  permitted  in  the  future,  would 
still  be  discriminatory,  but  perhaps  not  in  so  high  a  degree, 
or  in  different  forms.     Potential  discrimination  will  exist 
at  every  point  in  the  system,  from  arrest  through  execution 
or  commutation.     The  finality  of  the  death  penalty  prevents 
any  redress  of  demonstrable  discrimination. 

The  charges  of  bias  against  the  poor,  the  Black  and  the 
disadvantaged  have  been  made  and  substantiated  many  times. 
Most  of  the  supporting  sources  have  noted  that  Blacks  have 
been  executed  in  disproportionate  num}:)er3 .     The  analysis  of 
Pennsylvania  commutation  data  done  by  the  Commission's  research 
staff  has  shown  that  some  combinations  of  crimes  and  offenders 
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are  subject  to  discrimination  at  the  commutation  level  in 
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both  mandatory  and  discretionary  sentencing  systems.  This 

research  has  also  shown  that  Blacks,  especially  Black  felony 

murderers  are  more  frequently  executed  than  their  white 

counterparts     under  the  mandatory  sentencing  system  which 

was  in  effect  prior  to  1925.     It  concludes  that  there  is: 

"  differential  treatment  under  mandatory 

sentences.     Blacks,  Black  felony  murderers, 
and  foreign-born  felony  murderers  do  not 
receive  the  same  consideration  for  commutation 
as  V7hite,  White  felony  murderers,  and  native- 
born  felony  murderers?     the  latter  are  more 
frequently  commuted,  the  former  are  more 
frequently  executed." 

In  comparing  mandatory  and  discretionary  systems  of 
sentencing  capital  cases  our  research  analysts  concluded 
that  "offenders  under  discretionary     sentences  were  more 
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frequently  executed  than  offenders  with  mandatory  sentences." 

We  therefore  conclude  that  the  mandatory  sentencing 
systems  which  have  been  proposed  in  an  effort  to  meet  the 
criticisms  of  arbitrariness  and  discriminations  made  by 
concurring  Justices  in  the  Furman  decision  are  likely  to  result 
in  discriminatory  patterns.     The  death  penalty  cannot  be 
administered  with  equality.     The  results  of  prosecutorial 
discretion,   judicial  discretion  and  executive  discretion  are 
racial  and  class  bias. 

Punishment  and  Vengeance 

Our  penal     system  views  punishment  as  part  of  correction. 
The  punishment  v/hich  inmates  receive  is  designed  to  rehabilitate. 
Obviously  capital  punishment  can  never  have  a  rehabilitative  effect. 
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Vengeance  is  not  the  aim  of  justice      and  retaliation  is 
not  a  defensible  basis  for  a  penal  system.     The  killing  of  a 
murderer  by  the  state  may  give  ephemeral  satisfaction  to 
some,  but  we  do  not  consider  that  to  be  the  function  of  justice. 

The  Dignity  of  the  Individual 

An  outstanding  characteristic  of  modern  American  justice 
is  the  concept  of  the  dignity  of  the  individual.     The  protection 
of  an  individual ' s  constitutional  rights ,  no  matter  what  his 
criminal  acts,  is  an  essential  part  of  our  constitution  and 
has  been  reflected  in  numerous  court  decisions.     The  wrong 
of  the  individual  is  not  to  be  matched  by  a  wrong  of  the  state. 
Justice  should  not  accept  the  concept  that  the  state  may  do 
what  the  individual  may  not.     Two  wrongs  do  not  make  a  right. 

Our  concept  of  the  rights  of  an  individual  springs  from  a 

practical  concept  of  decency.     The  state  is  not  all-powerful. 

It  has  been  suggested  that  in  the  modern  world,   the  state  has 
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come  to  be  looked  to  as  the  source  of  all  moral  authority. 
The  moral  authority  which  originates  in  the  state     has  been 
used  as  a  rationale  for  the  state's  right  to  act  as  an 
ultimate  authority  m  taking  life.     V"-    reject  this  philosophy. 
The  state,   and  if-  citizens,   are  bound  ..y  a  superior  moral 
authority  of  v.'hich  they  are  not  free  to  consider  themselves 
the  originators.     Even  the  state  cannot  legislate  av/ay  an 
inalienable  right.     We  believe  that  killing  by  the  state,  which 
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is  an  unnecessary  remedy,  diminishes  the  basic  concept  of  the 
dignity  of  the  individual. 

The  Victim's  Family 

We  have  heard  testimony  that  consideration  of  the 
victim's  family  calls   for  the  imposition  of  the  death  penalty. 
We  have  already  noted  that  this  kind  of  cry  for  vengeance 
should  not  be  a  part  of  our  system  of  justice. 

It  is  interesting  to  note,  however,  that  our  research 
analysts  report  that  those  who  impose  sentences  in  capital 
cases  have  sentenced  to  death  v;ith  disproportionate  frequency 
those  offenders  whose  victims  were  White.     Offenders  who  murder 
younger  victims  are  more  likely  to  receive  the  death  penalty  than 
offenders  who  murder  older  victims.     There  is  also  disproportionate 
imposition  of  the  death  sentence  when  the  victim  is  a  stranger  to  the 
perpetrator.     The  only  possible  conclusion  we  can  drav;  is  that  dis- 
crimination was  prevalent  in  the  most  recent  history  of  capital 
25 

sentencing.         Apparently  some  victim's  families  are  considered 
more  worthy  of  perpetrating  vengeance. 

V'Je  do  believe  that  the  state  should  give  consideration 
to  the  economic  needs  of  the  victim's  family.     Of  course, 
they  deserve  the  most  heartfelt  sympathy  of  the  community, 
but  it  must  be  realized  that  the  victim's  family  will  in  no 
way  be  helped  bv  the  killing  of  another.     The  plight  of  the 
family  of  the  victim  is  traqic,  but  it  does  not  mean  that  the 
state  should  cause  another  family  to  mourn  over  the  death  of 
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the  victim  of  the  state. 


Economics 

The  view  has  been  expressed  to  us  that  purely  from  an 
economic  standpoint  the  state  would  gain  by  saving  the  costs 
of  the  maintenance  of  killers.     We  consider  this  to  be  wrong: 
not  only  is  it  an  inhumane  approach,   it  is  economically  unsound. 
Maintenance  costs  can  be  offset  by  the  services  and  activities 
of  the  prisoner.     In  many  of  our  prisons  lifers  are  serving 
very  useful  economic  functions. 

Even  more  important  than  the  productivity  of  the  inmate, 
are  the  substantially  higher  financial  costs  caused  by  the 
existence  of  the  death  penalty.     Selecti.on  of  a  jury  becomes  a 
much  longer  process,  and  is  more  difficult.     Pretrial  motions  and 
trial  activity  also  cause  more  delay  and  complications.  There 
are  greater  possibilities  for  judicial  error.     The  increase  in 
appeals  and  post  conviction  proceedings  adds  much  greater 
burdens  to  the  criminal  justice  system  when  the  death  penalty 
may  be  imposed. 

After  weighing  the  costs  of  the  extensive  trial  that  a 
capital  case  receives,   all  of  the  costs  of  the  individual's 
often  lengthy   (and  unproductive)   stay  on  deatli  row,   and  all  of  the 
costs  of  appellate  reviews,  there  is  evidence  that  a  capital  case 
costs  more  than  the  18  year  aver-^nc  imprisonment  of  someone  under 
life  sentence.     This  is  particularly  true  when  it  is  realized 
that  at  any  stage  of  appeal,  or  by  executive  authority,  the 


capital  offender  may  be  resentenced  to  life.     Such  a  resentence 
makes  all  the  extra  cost  of  prosecuting  for  a  capital  offense 
worthless . 

Public  Opinion 

We  have  little  doubt  that  a  majority  of  the  vocal  public  at 

this  time  are  in  favor  of  the  reinstitution  of  the  death  penalty. 

We  have  serious  doubt,  however,  that  a  majority  of  the  people, 

after  full  public  debate,  would  demand  the  reintroduction  of 

the  mandatory  death  penalty.     The  most  recent  Harris  poll,  for 

example,   found  that  when  respondants  were  asked  if  they  felt 

all  persons  convicted  of  certain  crimes  should  receive  the  death 

26 

penalty,  no  more  than  41%  answered  affirmatively.         This  high 
total  v/as  for  persons  found  guilty  of  killing  a  policeman  or 
prison  guard.     Only  28%  would  mandate  a  death  sentence  for  all 
first  degree  murderers.     VJhen     individuals  were  asked  about  their 
potential  behavior  as  jurors,  only  39%  indicated  that  when  guilt 
was  proven  they  would  "always  vote  guilty  even  though  the 
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defendant  would  automatically  receive  the  death  penalty.  ' 

It  is  thus  our  conclusion  that  many  citizens  who  now  favor 
the  death  penalty  would  be  loathe  to  serve  on  a  jury  in  a  capital 
case.     Such  juries  have  boen  known  to  stretch  the  meaning  of  the 
phrase  "beyond  a  reasonable  doubt"  to  absurd  proportions,  rather 
than  convict  a  defendant  when  that  conviction  would  assure  a  death 
penalty.     It  is  our  opinion  that  a  mandatory  death  penalty  would 


increase  the  proportion  of  hung  juries  and  acquittals  to  murder 
indictments . 

Examination  of  the  literature  contrasting  mandatory  and 

discretionary  systems  of  sentencing  capital  cases,  as  summarized 

for  us  by  our  staff,  indicates  that  this  belief  is  well  grounded 
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in  the  literature.         It  is  apparent  that  many  states  switched 
from  mandatory  to  discretionary  systems  of  sentencing  capital 
cases  to  prevent  just  such  jury  nullification. 

In  any  case,  we  believe  the  right  to  live  is  so  inalienable 
that  a  majority  vote  of  the  people,  or  their  representatives, 
should  not  be  able  to  take  it  away. 

Historical  Development 

There  has  been  a  long  range  trend  against  the  use  of  the 
death  penalty.     Pennsylvania  has  played  a  major  role  in  this 
trend,  beginning  in  1796  when  it  became  the  first  jurisdiction 
to  devise  a  system  of  degrees  of  murder.     In  so  doing,  the 
Commonwealth  restricted  the  use  of  capital  punishment  to  first 
degree   (premeditated)  murder  cases. 

In  1925,   in  recognition  of  v/idespread  belief  in  the  practice 
of  jury  nullification,  and  as  part  of  the  trend  to  further 
restrict  the  imposition  of  the  death  penalty,   the  legislature 
provided  for  a  system  of  discretion,  whereby  the  jury  would  decide 
whether  a  convicted  first  degree  murderer  would  receive  a 
life  sentence,  or  the  death  penalty.     This  was  a  reform  which 
many  states  had  made  before  1925,  and  v/hich  all  death  penalty 
states,  the  District  of  Columisia,  and  the  federal  system  had 
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adopted  prior  to  Furman .  Throughout  this  century^  by  legislative 
actions  and  in  non-use  of  existing  statutes,  the  imposition  of 
capital  punishment  was  reduced  in  scope  until  the  1960 's^  when 
the  last  executions  took,  place.  The  only  significant  movement 
contrary  to  this  trend  has  been  the  recent  attempts  to  restore 
the  death  penalty  following  the  Furman  decision.  We  believe 
that  these  attempts  are  contrary  to  the  historical  trend. 

The  Supreme  Court 

A  majority  of  the  Supreme  Court  of  the  United  States  in 

the  Furman  case  in  its  per  curiam  opinion  dealing  with  three 

persons  sentenced  to  death  held  that  "the  imposition  and 

carrying  out  of  the  death  penalty  in  these  cases  constitutes 

cruel  and  unusual  punishment  in  violation  of  the  Eighth  and 
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Fourteenth  Amendments."        Five  separate  opinions  were  filed 
in  support  of  the  per  curiam  opinion  and  four  separate  opinions 
were  filed  in  dissent. 

On  the  basis  of  what  we  have  heard  and  read^  we  believe 
it  is  probable  that  the  Furman  ruling  will  be  followed  in  the 
future  as  a  precedent  in  any  case  involving  the  death  penalty. 

This  is  also  the  opinion  expressed  by  the  lawyers  who 

advised  the  Florida  Governor's  Committee  to  Study  Capital 

Punishment  in  a  carefully  researched  article  which  appeared 

after  the  Florida  legislature  had  ignored  the  Governor's 
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Commission  report  in  that  state. 

The  majority  of  the  court  agreed  that  one  purpo-se  of 
the  Eights  and  Fourteenth  Amendments  is  to  bar  legislatures 
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from  imposing  punishments  like  the  death  penalty,  which, 
because  of  the  way  they  are  administered,  serve  no  valid 
social  purpose. 

All  the  court,  with  the  exception  of  Rehnquist,  J. , 
indicated  substantial  belief  that  capital  sentencing  is 
arbitrary  and  substantial  disbelief  that  it  is  uniquely 
effective  in  deterring  crime. 

The  dissenting  justices  are  great  believers  in  judicial 
restraint  in  upsetting  a  modern  precedent. 

It  has  been  pointed  out  that  the  Supreme  Court  did  not 
explicitly  establish  the  unconstitutionality  of  mandatory  death 
penalty  statutes. 

However,  Chief  Justice  Warren  Burger  expressed  fear  that 

the  legislatures  might  feel  compelled  to  turn  toward  mandatory 

death  sentences.     The  Chief  Justice  said:     "If  this  is  the  only 

alternative  that  the  legislatures  can  safely  pursue  under 

today's  ruling,  I  would  have  preferred  that  the  court  opt  for 
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total  abolition."       "I  had  thought,"  he  continued,   "that  nothing 

was  clearer  in  history  than  the  American  abhorrence 

of  the  common  law  rule  imposing  a  mandatory  death  sentence  

the  19th  century  movement  away  from  mandatory  capital  punish- 
ment recognized  that  individual  culpability  is  not  always 
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measured  by  the  category  of  the  crime  committed." 

And  finally,  the  Chief  Justice  said:      "I  could  more  easily 
be  persuaded  that  mandatory  sentences  of  death,  without  the 
intervening  and  ameliorating  impact  of  lay  jurors,  are  so 
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arbitrary  and  doctrinaire  that  they  violate  the  constitution." 
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In  considering  the  concept  of  the  mandatory  death  penalty, 
it  should  be  noted  that  the  concept  may  be  impossible  to 
achieve.     Even  if  judicial  discretion  were  removed  from  the 
criminal  justice  process,   it  would  be  impossible  to  remove  the 
existing  police  discretion,  prosecutorial  discretion  and 
executive  discretion. 

We  believe,  therefore,  that  eventually  even  some  of  the 
Furman  dissenters  will  join  in  a  Supreme  Court  holding  that 
will  lay   the  whole  problem  to  rest  by  prohibiting  the  death 
penalty . 

We  also  believe  that  no  deatli  penalty  statute  we  have 
examined  meets  standards  acceptable  to  a  majority  of  the 
Supreme  Court  of  the  United  States. 


Conclusion 

Our  careful  and  conscientious  review  of  all  the  factors 
conceivably  involved  leaves  us  with  the  firm  conviction  that 
the  death  penalty  is  not  needed,   is  undesirable,   is  offensive  to 
a  significant  segment  of  our  population,  and  its  existence  would 
do  more  harm  than  good. 

It  is  our  recommendation  and  hope  that  the  Governor  and 
General  Assembly  will  weigh  the  evidence  we  have  accumulated  and 
will  not  act  affirmatively  on  any  bill  which  would  attempt  to 
restore  the  death  penalty.     We  also  hope  much  more  serious  efforts 
be  made  as  soon  as  possible  to  deal  with  two  qreat  issues:  the 
causes  of  crime  and  the  prevention  of  recidivism. 
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I  .  FOREWORD 


The  six  minority  commissioners  who  have  signed 
this  report  niimber  among  them  78  years  of  experience  in 
law  enforcement  and  prosecution,   94  years  before  the  bar, 
and  37  years  of  service  in  the  General  Assembly. 

It  is  from  this  wealth  of  experience  that  the 
minority  has  drawn  in  drafting  its  report  and  it  is  this 
experience  which  makes  the  minority  secure  in  its 
conclusions. 
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II.  PREFACE 


Society  demands  the  protection  of  the  right  to  live 
of  prospective  victims  of  future  murders. 

The  ultimate  goal  of  government  is  the  preservation 
of  human  life,   i.e.   the  protection  of  the  public  -  the 
law  abiding  citizen  -  with  due  regard  for  the  rights  of 
the  individual  charged  with  a  criminal  offense. 
Because  the  minority  holds  life  in  the  highest  regard, 
it  wants  every  tool  available  that  can  contribute  to  the 
realization  of  this  goal.     The  minority  feels  strongly 
that  capital  punishment,   properly  applied,   can  be  such  a 
tool  and,   therefore,   supports  its  reinstitution  in 
Pennsylvania . 

The  minority  recognizes  the  complexity  of  the 
issues  involved.      It  recognizes,   too,   that  the  question 
of  reinstitution  of  capital  punishment  has  stirred  heated 
controversy  in  every  state  in  this  nation.     The  questions 
which  are  involved  are  so  difficult  of  conclusion  and  so 
fundamentally  tied  to  a  tortuous  interweaving  of  religious, 
moral,    social  and  legal  principles  that  virtually  every 
citizen  of  this  Commonwealth  has  been  or  will  be  provoked 
to  take  his  stand  either  for  or  against.  Obviously, 
sincere  men  and  women  may  and  will  differ  in  good  faith. 
So,  while  the  minority  has  the  greatest  respect  for  those 
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who  seek  abolition  of  the  death  penalty,   it  firmly 
believes,   after  careful  balancing  of  all  of  the  values 
involved,   that  immediate  reins titution  is  essential  to 
the  protection  of  the  law  abiding  citizens  of 
Pennsylvania . 

The  minority  has  reached  this  conclusion  after 
seven  months  of  painstaking  inquiry.  Based  on  this 
inquiry,  and  on  the  experience  of  and  the  information 
available  to  the  signers  of  this  minority  report  in 
their  professional  capacities  outside  of  the  context  of 
the  Study  Commission's  work,  the  minority  concludes 
that : 

1 )  the  death  penalty  is  a  deterrent  to  premeditated 
murder . 

"The  death  penalty  is  a  warning,   just  like  a 
lighthouse  throwing  its  beams  out  to  sea.     We  hear 
about  shipwrecks,   but  we  do  not  hear  about  the  ships 
the  lighthouse  guides  safely  on  their  way.     We  do  not 
have  proof  of  the  number  of  ships  it  saves,   but  we  do  not 
tear  the  lighthouse  down."''" 

2 )  violent  crime,   particularly  certain  outrageous 
kinds  of  murder,  must  be  halted.      Such  kinds  of 
outrageous  murders  include: 

a)      a  murder  of  a  law  enforcement  officer,  fireman 
or  corrections  personnel  acting  in  the  line  of  duty. 
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b)  a  contract  murder  for  which  the  defendant  paid 
or  was  paid  or  had  contracted  to  pay  or  be  paid  or 

had  conspired  to  pay  or  be  paid  for  the  killing  of 
the  victim. 

c)  a  murder  committed  by  assassination  or  by 
lying  in  wait. 

d)  a  murder  committed  by  a  person  who  had 
previously  been  convicted  of  murder  in  the  first  degree. 

e)  a  murder  in  which  the  victim  was  a  witness  to 
a  murder  or  other  felony  committed  by  the  defendant, 
and  killing  of  the  victim  by,  or  at  the  direction  of 
the  defendant,  occurred  after  completion  of  the 
murder  or  other  felony. 

f)  a  murder  committed  by  a  defendant  under  a 
sentence  of  life  imprisonment. 

g)  a  murder  committed  in  the  perpetration  of 
any  arson,   rape,   robbery  or  burglary  where  the 
defendant  had  previously  been  convicted  of  any  arson, 
rape,   robbery  or  burglary. 

h)  a  murder  perpetrated  in  the  course  of  a 
kidnapping . 

i)  a  murder  resulting  from  the  hijacking  of 
an  airplane,  train,  bus,  ship  or  other  commercial 
vehicle . 
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3 )  the  law  abiding  citizens  of  Pennsylvania  must 
be  protected  and  this  protection  must  be 
especially  extended  and  increased  to  those 
citizens  most  threatened  -  law  enforcement 
officials y   corrections  personnel  and 
witnesses  to  murder.     In  short,   the  state 
has  a  right  to  self  defense. 

4 )  the  death  penalty  is  not  only  a  deterrent , 
but  also  a  denunciation  by  the  public  of 
wanton  waste  of  innocent  lives. 

Therefore,   since  the  United  States  Supreme  Court's 

2 

decision  m  Furman  v.   Georgia,     on  June  29,   1972  has 
opened  the  door  for  the  General  Assembly  to  act,  the 
minority,   for  the  reasons  set  out  above,   calls  on  the 
Governor  and  General  Assembly  to  reinstitute  capital 
punishment  in  Pennsylvania. 

Because  the  minority  realizes  that  its  responsibility 
to  the  General  Assembly  goes  beyond  simply  articulating 
its  support  for  reins titution  of  capital  punishment  in 
this  report,   it  will  issue  a  supplemental  report 
which  will  contain  a  detailed  analysis  of  the  Furman 
decision,   explore  the  alternatives  available  to 
the  Legislature  and  propose  specific  draft  legislation 
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for  reinstitution  of  the  death  penalty  in  Pennsylvania, 
as  soon  as  possible  after  publication  of  the  Commission's 
Report . 


Respectfully  submitted. 


J]/D  . 

YJ. 


JAMES  D.  BARGER 
Commissioner 

Pennsylvania  State  Police 


CLAtlENCE  D.  BELL 

Minority  Chairman,  Judiciary  Committee 
Pennsylvania  State  Senate 


PHILIP   S.  RUGGIERO 

Member,  Judiciary  Com.mittee 

Pennsylvania  House  of  Representatives 


FRANCIS  J.  SCHAFER 
Executive  Director 

Pennsylvania  Chiefs  of  Police  Association 


WARREN  H. /SPENCER 

Chairman/  Judiciary  Committee 

Pennsylvania  House  of  Representatives 


ARLEN  SPECTER 
Philadelphia  District  Attorney 
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III.      THE  LEGISLATURE'S   "UNAVOIDABLE  RESPONSIBILITY" 


The  United  States  Supreme  Court  struck  down  capital 
punishment  as  unconstitutional,   if  freakishly  or 
wantonly  applied,   in  the  case  of  Furman  v.  Georgia. 

The  Supreme  Court's  ban  was,   however,  neither 
irrevocable  nor  unanimous.     For  the  first  time,  the 
Court  held  that  the  imposition  and  carrying  out  of 
the  death  penalty  in  the  three  criminal  cases  before 
the  Court  constituted  cruel  and  unusual  punishment 
in  violation  of  the  Eighth  and  Fourteenth  Amendments. 
However,  Furman  did  not  hold  that  capital  punishment 
for  all  crimes  and  under  all  circumstances  was 
prohibited  by  the  Eighth  Amendment.     Nor  did  the 
Furman  decision  hold  that  the  present  system  of 
criminal  justice  could  not  be  corrected  so  as  to  make 
imposition  of  the  death  penalty  constitutionally 
permissible.     The  most  that  can  be  said  about  the 
holding  of  Furman  -  in  the  opinion  of  many,  including 
Chief  Justice  Warren  Burger  who  led  the  dissenters  - 
is  that  "if  the  legislatures  are  to  continue  to  authorize 
capital  punishment  for  some  crimes,   juries  and  judges 
can  no  longer  be  permitted  to  make  the  sentencing 
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determination  in  the  same  manner  they  have  in  the  past." 
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More  importantly,   the  Chief  Justice  extended  a 

clear  invitation  to  state  governments  to  act  to  fill 

the  void  left  by  the  decision  when  he  stated: 

"    ...   legislative  bodies  have  been  given  the 

opportunity,   and  indeed  unavoidable  responsibility, 

to  make  a  thorough  re-evaluation  of  the  entire 
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subject  of  capital  punishment." 

Responding  to  this,   the  Philadelphia  District 
Attorney's  Office  moved  immediately  on  July  5,  1972 
to  propose  legislation  which  meets  the  requirements 
articulated  by  the  United  States  Supreme  Court  in  the 
Furman  case.     This  bill  was  introduced  in  the  State 
Senate  and  a  similar  version  was  introduced  in  the 
State  House  by  Representative  Harry  Comer  of 
Philadelphia.     Although  the  bill.   House  Bill  884, 
easily  passed  the  House  by  a  vote  of  157  to  38  on 
September  27,   1972,   the  Senate  did  not  act  before  the 
1972  session  ended  and  the  bill  was  reintroduced  in 
the  Senate  in  the  current  session  on  January  22,  1973 
with  nineteen  co-sponsors.     The  House  once  again 
passed  a  similar  bill  in  the  1973  session  -  by  an  even 
more  overwhelming  vote  of  172  to  20  on  June  12,  1973, 
but  the  Senate  has  still  refused  to  act. 
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There  are  currently  three  bills  before  the  Judiciary 
Committee:  House  Bill  1060  (Zord) ,  Senate  Bill  71 
(Specter/Rovner)  and  Senate  Bill  153  (Murphy) .  All 
of  the  bills  provide  mandatory  death  penalties  for 
certain  types  of  murder,  with  the  two  Senate  bills 
also  creating  standards  for  review  by  the  Board  of 
Pardons . 

On  January  22,   1973,   in  answer  to  Chief  Justice 

Burger's  warning  that  the  states  have  an  "unavoidable 

responsibility  to  make  a  thorough  re-evaluation  of  the 

5 

entire  subject  of  capital  punishment,"     the  Governor 
asked  the  Attorney  General  to  initiate  and  chair  such 
a  study. 

The  Governor's  Study  Commission  on  Capital 
Punishment  was  then  constituted.     Its  seventeen  members 
were  designated  by  the  Governor  and  included  leaders 
in  the  fields  of  law  enforcement,   prosecution,  and 
corrections  as  well  as  leaders  from  the  General 
Assembly  and  the  bar. 

The  Commission  held  five  public  hearings  -  at 
Harrisburg,   Erie,   Pittsburgh,    Scranton  and  Philadelphia, 
and  in  addition,  met  on  five  occasions  to  review 
testimony,   data  and  materials  prepared  by  the 
staff . 
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On  August  8,   the  Coimnission  voted  to  issue  both 
majority  and  minority  reports  by  September  4,   1973  and 
on  August  21  the  Commission  took  its  final  vote, 
which  was  recorded  as  nine  commissioners  against 
reinstitution  of  the  death  penalty  and  six  in  favor 
of  reinstitution,  with  two  commissioners  absent. 

Developments  Since  Furman 

Since  Furman ,  nineteen  states  have  restored  capital 
punishment  --  Arizona,  Arkansas,  Connecticut,  Florida, 
Georgia,   Idaho,   Indiana,   Nebraska,  Nevada,  New  Mexico, 
Ohio,  Utah,  Wyoming,  Louisiana,  Tennessee,  Texas, 
Oklahoma,  Montana  and  Rhode  Island. 

Even  prior  to  Furman ,   Illinois  voters  overwhelmingly 
rejected  the  abolition  of  capital  punishment  by  a  vote  of 
1,218,791  to  676,302,   a  margin  of  approximately  2  to  1 , 
on  December  19,   1970.^     In  the  other  major  state 
referendum  on  the  subject,   California  voters  unhesita- 
tingly approved  the  retention  of  capital  punishment  by 
a  vote  of  5,547  ,165  to  2,617,514  on  November  7  ,  1972."^ 

In  addition,   there  are  currently  proposals  before 
the  United  States  Congress  which  would  provide  for 
retention  of  the  death  penalty  for  certain  classes  of 
crime.     Most  notable  among  these  are  Senate  Bill  1 
and  Senate  Bill  1400,   the  proposal  for  recodification 
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and  revision  of  the  federal  criminal  laws  and  the 
Administration  counter-proposal  for  recodification  and 
revision . 


-44- 


IV.      WHY  CAPITAL  PUNISHMENT   SHOULD  BE  REINSTITUTED 

The  Death  Penalty  Is  A  Deterrent 

The  experience  of  law  enforcement  officials  at 
every  level  of  government  clearly  demonstrates  that 
the  death  penalty  is  a  deterrent  to  violent  crime. 

A  study  on  deterrence  conducted  by  the  Los 
Angeles  Police  Department  in  1971  demonstrated  that 
the  possible  imposition  of  the  death  penalty  did  have 
substantial  deterrent  effect. 

The  study  was  based  on  a  compilation  of  statements 
taken  from  persons  who  had  been  arrested  for  crimes  of 
violence.     Those  interviewed  had  either  been  unarmed 
during  the  commission  of  their  crimes  or  had  been 
armed  but  did  not  use  their  weapons.     For  99  persons 
who  gave  a  statement  as  to  why  they  went  unarmed  or 
did  not  use  their  weapons,   the  results  were  classified 
as  follows: 

--  Deterred  by  fear  of  death  penalty  from 

carrying  weapon  or  operative  weapon:    50  (50.8%). 

—  Unaffected  by  death  penalty  because  it  was  no 
longer  being  enforced:    7  (7.07%). 

--  Undeterred  by  death  penalty:   10  (10.1%). 

--  Unaffected  by  the  death  penalty  because  they 
would  never  carry  a  weapon:    32    (32  .  3%)  . 
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Thus,   there  was  5  to  1  ratio  of  deterrence  over  non- 
deterrence  as  reported  by  individuals  who  were  in  the 
best  position  to  make  a  judgment:     the  perpetrators 
themselves . ^ 

The  conclusions  drawn  from  this  study  by  the  Los 
Angeles  Police  follow: 

"1.     The  adoption  of  an  effectively  enforced 
death  penalty  system  is  a  deterrent  in  the 
prevention  of  homicides. 

"2.     Though  the  death  penalty  has  not  been  removed 
from  the  statutes  in  California,  many  suspects 
believe  in  reality  that  no  death  penalty  exists 
as  it  is  not  being  enforced. 

"3.     Some  suspects,  while  realizing  that  the 

California  death  penalty  exists  in  name  only, 

disclose  that  the  certainty  of  an  executed  death 

penalty  sentence  would  deter  them  from  being 
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armed  while  committing  crimes." 
The  report  also  notes  that: 

"If  this  study  contained  only  one  and  not  the  50 
documented  cases  supporting  the  fact  that  the 
death  penalty  is  a  deterrent,   there  should  be  no 
question  of  its  retention  and  enforcement.  In 
1970,    in  the  city  of  Los  Angeles,    394  innocent 
people  were  victims  of  an  unlawful  execution 
without  the  right  of  due  process."''"^ 
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A  May  1973  poll  of  the  Pennsylvania  trial  judges 
revealed  that  94  out  of  162  judges  polled  favor  the 
retention  of  the  death  penalty  generally  as  an  available 
punishment  for  first  degree  murder.     When  asked  if  they 
felt  that  the  death  penalty  should  be  retained,  but 
limited  to  certain  first  degree  cases,   104  out  of  127 
answered  yes.     When  asked  if  they  favored  the  complete 
elimination  of  the  death  penalty,  only  25  of  112 
answered  yes. 

When  asked  if  the  Pennsylvania  Conference  of 
State  Trial  Judges  should  take  an  official  position  on 
the  death  penalty  issue,   143  out  of  223  answered  yes. 

Illustrations  Of  Deterrent  Effect  From  The  Experience 
Of  Law  Enforcement  Officials 

As  the  Los  Angeles  study  illustrated,  many  criminals 
candidly  admitted  to  law  enforcement  officials  that  the 
reason  they  do  not  carry  weapons  is  because  of  their 
fear  of  the  death  penalty. 

An  illustration  of  this  principle  is  a  case  which 
took  place  in  Philadelphia  in  1957.     In  that  instance 
three  young  men  --  James  Caters,  George  Rivers  and 
Robert  Williams  --  decided  to  rob  a  North  Philadelphia 
pharmacy.     All  three  were  of  marginal  intelligence 
levels  with  Intelligence  Quotients  in  the  75  to  80  range, 
yet  Caters  and  Rivers  refused  to  go  through  with  a  planned 
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holdup  when  they  discovered  that  Williams  intended  to 
take  a  gun,   fearing  that  if  someone  were  killed  during 
the  robbery,   they  would  be  subject  to  the  death 
penalty . 

Williams,   20,   assured  Caters,   20,   and  Rivers,  18, 
that  he  would  leave  the  gun  behind  since  they  objected  -- 
he  even  pretended  to  return  the  iveapon  to  a  nearby 
drawer.     But  when  Caters  and  Rivers  turned  to  leave 
the  room,  Williams  slipped  the  gun  out  of  the  drawer 
and  concealed  it  on  his  person. 

During  the  ensuing  robbery  which  netted  the  trio 

$34,  Williams  panicked  and  pulled  the  gun,  killing 
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storekeeper  Jacob  Vmer. 

If  two  young  men  with  marginal  intelligence  have 

enough  fear  of  the  death  penalty  to  refuse  to  participate 

in  a  holdup  if  a  gun  is  going  to  be  taken  by  an 

accomplice,   then  it  becomes  clearly  apparent  that  the 

13 

death  penalty  is  an  effective  deterrent  to  murder, 
the  minority  submits. 

Another  incident  which  illustrates  the  deterrent 
effect  of  capital  punishment  occurred  in  1972  in 
Maryland.     An  encounter  between  the  Governor  of 
Maryland,  Marvin  Mandel ,   and  some  prisoners 
occurred  during  a  disturbance  at  the  Maryland 
Penitentiary  in  Baltimore. 
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The  Governor  related  the  events  in  this  way: 
"One  of  the  guards  was  being  held  on  the  fourth 
floor  right  out  over  the  ledge  and  one  of  the 
prisoners    (a  spokesman)   was  down  on  the  first 
floor  talking  to  me,   and  we  were  trying  to  talk 
him  into  releasing  the  prison  guard.     He  said  to 
me,    'Look,   I'd  just  as  soon  push  him  out,  I'm 
here  under  life  sentence  and  all  they  can  do  is 
give  me  another  life  sentence,   so  what  difference 
does  it  make? ' 

"And  I  said  to  him,    'You  may  be  wrong  about  that.' 
He  said,    'The  Supreme  Court  said  I  can't  get  the 
death  penalty.'     And  I  said,    'Yeah,   but  if  it's 
mandated  by  the  state  you  could.'     And  he  turned 
to  another  prisoner  and  said,    'Is  he  right?'  And 
the  other  prisoner  said,    'He  may  be  right.'  He 
turned  around  and  stopped  talking." 
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The  hostage  guard  was  then  freed. 

Additional  evidence  can  be  found  in  two  recent 

Pennsylvania  cases.     The  most  recent  is  the  brutal  and 

senseless  murder  of  the  warden  and  deputy  warden  of 

Philadelphia's  Holmesburg  prison  on  May  31,   1973.  One 

of  the  two  men  charged  with  the  murder  has  been 

convicted  of  killing  a  police  officer  and  the  other 

defendant  is  awaiting  trial  for  the  murders  of  an 

15 

elderly  couple  and  a  police  officer. 
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The  second  case  is  the  murder  of  State  Trooper 

Robert  Lapp  in  Lancaster  on  October  16,   1972  by  Alfred 
16 

Ravenell.         Ravenell,   like  the  one  Holmesburg  defendant, 

had  been  convicted  of  first  degree  murder.     In  fact, 

Ravenell  had  been  sentenced  to  death  for  one  of  three 

murders  which  he  had  committed  in  New  Jersey,  but 

later  his  sentence  was  commuted. 

All  three  prior  murders  occurred  in  Monmouth 

County,  New  Jersey  in  1961.     In  the  first,  Ravenell 

brutally  stabbed  to  death  a  junk  yard  owner  in  the 

course  of  a  robbery.     He  was  sentenced  to  death,  but 

that  conviction  was  overturned  in  1964  because  of 

error  in  failing  to  remove    (for  cause)   a  juror  who 
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might  be  prejudiced.         On  re-trial,   he  was  given  a 
life  sentence.     At  the  time  he  was  serving  two 
consecutive  life  sentences  for  the  other  two  1961 
murders,  which  were  committed  during  the  robbery  of  a 
liquor  store,   during  which  Ravenell  shot  and  killed 
the  owner  and  a  customer. 

Also  of  significance  are  two  incidents  at  the 
State  Correctional  Institution  at  Dallas,  Pennsylvania 
which  have  occurred  subsequent  to  the  Furm.an  decision. 

In  the  first  incident  inmate  David  Scoggins , 
under  a  death  sentence  on  a  first  degree  murder 
conviction ,  was  alleged  to  have  stabbed  fellow  inmate 
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Alexander  Edinger  to  death.     Scoggins  has  been  convicted 
and  sentenced  to  life  imprisonment  for  the  murder  of 
Edinger . 

In  the  second  incident  inmates  Fred  Butler  and 

Glenn  Jordan,  both  under  life  sentences  for  first 

degree  murder,   are  alleged  to  have  stabbed  fellow 
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inmate  Thomas  Wilson  to  death.         Both  Butler  and 
Jordan  have  been  indicted  as  a  result  of  this  incident, 
but  a  trial  date  has  not  yet  been  set. 

Yet  another  example  which  vividly  demonstrates 
the  need  for  capital  punishment  occurred  during  the 
August  1972  holdup  of  a  Brooklyn  branch  of  the  Chase 
Manhattan  Bank.     The  robber,  while  holding  eight  hostages 
in  the  bank  for  an  extended  period,   told  a  reporter  that 
if  police  stormed  the  bank,    "I  could  kill,   I  will  shoot 
everyone  in  the  bank.     The  Supreme  Court  will  let  me 
get  away  with  this.     There  is  no  death  penalty.      It  is 
ridiculous.     I  can  shoot  everyone  here,   then  throw  my 

1 9 

gun  down  and  you  can't  put  me  in  the  electric  chair." 

Additional  evidence  of  the  deterrent  value  of  the 
death  penalty  came  from  an  unlikely  source  during  the 
Commission's  public  hearings  in  Scranton.  Theodore 
Elliot,  who  was  convicted  of  the  murder  of  a  policeman 
in  1950,   was  on  death  row  for  over  five  years  before 
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his  sentence  was  commuted  to  life  and  is  now  incarcerated 
at  the  State  Correctional  Institution  at  Huntingdon. 
Elliot  told  the  Commission: 

"Now  in  certain  cases  I  would  say  we  should  have 
capital  punishment,   I  quote  in  certain  cases. 
Such  as  an  assassination,   rape  or  hijacking,  stuff 
like  that.    ...   capital  punishment  doesn't  solve  -- 
wouldn't  stop  homicide,   killing  rather,   but  it 
might  keep  it  at  a  minimum.     Now  as  I  pointed 
out  before,    sir,  when  I  speak  of  capital 
punishment  I  was  speaking  of  cases  where  a  whole 
family  may  be  wiped  out,  where  somebody  would  put 
out  a  contract  to  go  out  and  have  this  gentleman 
killed  for  $5,000.     These  are  the  types  of  cases 
that  you  couldn't  sympathize  with.     First  of 
all,   no  one  is  qualified  to  go  out  and  kill 
someone  because  he  is  carrying  $15  or  $20,000. 

"This  is  what  is  going  on  all  across  the  country. 
Every  day  when  you  pick  up  the  paper  you  read 
where  a  family  was  wiped  out  or  somebody  put  out 
a  contract  to  have  so  and  so  killed.      It  is 
getting  to  the  point  now  that  you  are  feared  to 
walk  the  streets  at  night  because  you  don't  know 
who  will  kill  you. 
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"As  I  stated  before  these  are  the  cases  that  I 

feel  we  should  have  capital  punishment.    ...  I 

don't  approve  of  capital  punishment,   but  at  the 

same  token  society  should  be  protected.  In 

some  cases  capital  punishment  must  exist.  Any 

correctional  officer  who  is  unarmed,   such  as 

the  incident  that  happened  at  Holmesburg,   I  feel 

this  is  uncalled  for.     If  this  can  go  unchallenged, 

then  there  is  no  telling  what  may  be  next.     So  in 

cases  such  as  killing  a  correctional  officer,  we 
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should  have  capital  punishment." 

A  Statistical  Analysis  Is  Inconclusive 

Common  sense  alone,  without  the  benefit  of 

knowledge,  wisdom,   and  experience,   indicates  that  we 

are  influenced  to  the  greatest  degree  by  that  which  we 

love,   respect  or  fear  to  the  greatest  degree  --  and 

that  we  cling  most  tenaciously  to  our  most  valued 

possessions.     Life  is   indisputably  our  greatest 
21 

possession . 

The  Royal  Commission  on  Capital  Punishment,  which 
began  its  study  of  this  problem  in  Britain  in  1949  and 
issued  its  report  fully  twenty  years  ago,  concluded 
that:      "Prima  facie  the  penalty  of  death  is  likely  to 
have  a  stronger  effect  as  a  deterrent  to  normal  beings 
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than  any  other  form  of  punishment  and  there  is  some 

evidence  that  this  is  in  fact  so,"     At  the  same  time, 

however,   the  Commission  conceded  that  reliance  solely 

2  2 

on  statistical  evidence  was  not  at  all  "convincing." 

Evidence  of  the  criminal's  fear  of  capital 

punishment  is  provided  by  Dr.  Frederick  S.   Baldi  in 

"My  Unwelcome  Guests."     Baldi,  who  was  formerly  medical 

director  and  superintendent  of  the  Holmesburg  and 

Moyamensing  Prisons  and  warden  of  the  State 

Penitentiary  at  Rockview,   tells  of  his  conversations 

with  murderers  awaiting  execution  and  says  of  proposals 

to  abolish  the  death  penalty: 

"Far  from  contemplating  its  abolition  it  seems  to 

me  governing  bodies  should  bend  their  efforts  to 

seeing  that  capital  punishment  is  imposed 

automatically  in  cases  of  heinous  crime,  where 

there  is  no  question  that  the  culprit  has  taken 

human  life  in  cold  blood,   for  reasons  of  material 

gain,   detestation  or  revenge.    ...   The  one  thing 

the  desperate  criminal  mind  fears,   the  one  thing 

that  can  hold  the  finger  from  the  trigger,  is 

the  electric  chair  waiting  at  the  end  of  the 

trial.     Remove  that  chair  and  we  remove  the 

greatest  psychological  deterrent  to  premeditated 
2  3 

murder . " 
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The  minority  agrees  with  this  conclusion  and  feels 
strongly  that  the  statistics  which  have  been  gathered 
by  both  proponents  and  opponents  of  capital  punishment 
in  their  efforts  to  either  support  or  refute  the 
effectiveness  of  the  death  penalty  as  a  deterrent  go 
both  ways  and  are,   therefore,  not  at  all  dispositive 
of  this  issue.     Some  studies  seem  to  show  that  the 
death  penalty  is  a  deterrent  while  others  do  not 
support  this  view. 

For  example,   a  study  of  this  question  by  Randolph 

Childs  which  appeared  in  the  Pennsylvania  Bar 

Association  Quarterly  in  1960  compared  the  murder  and 

non-negligent  manslaughter  rates  per  100,000  population 

in  Pennsylvania   (a  death  penalty  state)   and  Michigan 

(a  state  which  long  ago  abolished  the  death  penalty) 

for  an  eight  year  period  and  concluded  that  the 

Commonwealth's  lower  rate  of  2.97,   compared  with 

Michigan's  higher  rate  of  4.23,  demonstrated  the 

2  4 

deterrent  value  of  capital  punishment. 

Other  studies  reach  entirely  opposite  conclusions. 

Commenting  in  1960  on  1959  statistics  comparing 
the  incidence  of  murder  in  the  nine  states  which  had 
abolished  capital  punishment  with  the  41  which  had 
retained  it,   the  Federal  Bureau  of  Investigation  openly 
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acknowledged  the  deterrent  value  of  the  death  penalty  in 
its  Uniform  Crime  Reports  for  the  United  States  and 

labeled  as   "completely  inconclusive"   simple  statistical 

^         ^  4-25 
comparisons  of  murder  rates. 

It  must,  of  course,  be  noted  in  analyzing  such 
statistical  studies  that  the  death  penalty  has  not  been 
a  credible  threat  in  the  recent  past  since  it  has  not 
been  imposed  in  either  the  swift  or  certain  manner 
which  is  required  if  deterrence  is  to  be  achieved. 

Justice  White  in  his  concurring  opinion  in  Furman 

noted,   in  fact,   that   "    ...the  death  penalty  could  so 

seldom  be  imposed  that  it  would  cease  to  be  a  credible 

deterrent  or  measurably  to  contribute  to  any  other  end 
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of  punishment  in  the  criminal  justice  system." 

There  can,   of  course,   be  no  argument  with  the  fact 

that  murderers  who  have  been  permanently  deterred  by 
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execution  no  longer  pose  a  threat  to  society.  If, 
for  example,  Alfred  Ravenell,  who  was  originally 
sentenced  to  death,   had  in  fact  been  executed,  State 
Trooper  Robert  Lapp  would  still  be  alive  today. 

Setting  forth  his  views  on  the  preservation  of 
capital  punishment,   the  late  F.B.I,   director  J.  Edgar 
Hoover  spoke  for  many  law  enforcement  officials  when  he 
said : 
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"Experience  has  demonstrated  that  the  time-proven 
deterrents  to  crime  are  su,re  detection,  swift 
apprehension,   and  certain  punishment.     Each  is  a 
necessary  ingredient.     Our  law-abiding  citizens 
have  every  right  to  expect  that  the  best  efforts 
of  law  enforcement  in  detecting  and  apprehending 
criminals  are  not  nullified  by  uncertain  and 
unrealistic  punishment. 

"The  criminal  fears  capital  punishment.  Where 

there  is  no  shadow  of  a  doubt  concerning  the 

guilt  of  the  defendant,   the  public  interest  demands 

capital  punishment  be  invoked  where  the  law  so 

.  -,       II 2  8 
provides . 

In  attempting  to  assess  the  deterrent  effect  of 
capital  punishment  on  others,   the  minority  became 
convinced  and  accordingly  now  emphasizes  that  criminolo- 
gists and  sociologists  agree  that  statistics  may  be  an 
unsatisfactory  indication  of  the  deterrent  effect  of  the 
death  penalty  because  murder  is  a  complex  sociological 
problem,   as  well  as  a  crime,   and  contributing  factors, 
such  as  race,  heredity,   regional  lines,   standards  of 

housing  and  education,   are  intangibles,   the  value  of 
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which  IS  difficult  to  assess. 
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More  importantly,   the  failure  of  the  death  penalty 
to  act  as  a  deterrent  can  be  measured,  while  its 
successes  cannot.     As  Judge  Hyman  Barshay  of  New  York 
has  succinctly  stated  the  proposition  which  the  minority 
cited  in  the  Preface  to  this  report: 

"The  death  penalty  is  a  warning,   just  like  a  lighthouse 
throwing  its  beams  out  to  sea»     We  hear  about 
shipwrecks,  but  we  do  not  hear  about  the  ships  the 
lighthouse  guides  safely  on  their  way.     We  do  not 
have  proof  of  the  number  of  ships  it  saves,  but  we 
do  not  tear  the  lighthouse  down.""^*^ 

A  Denunciation  By  The  Public 

The  public,  however,  does  not  view  capital  punishment 
only  as  a  deterrent,   but  rather  also  as  a  denunciation  of 
those  who  place  so  little  value  on  human  life. 

According  to  a  June  17,   1973  Harris  Survey,  a 

majority  of  the  country  believes  in  capital  punishment: 
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59.31  per  cent.         When  asked  if  they  felt  that  the 

death  penalty  is  a  better  deterrent  than  life  sentence 

with  possible  parole,    56  per  cent  answered  yes.  When 

asked  if  they  felt  it  was  a  better  deterrent  than  life 
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sentence  without  parole,   57  per  cent  said  yes. 

Although  the  majority  commissioners  concluded 
categorically  in  the  first  draft  of  their  report  that 
they  do  not  "consider  the  imposition  of  the  death  penalty 
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a  punishment  of  a  murderer,"  the  minority  most  vehemently 
disagrees . 

Punishment  per  se  has,   of  course,    long  been  in 

disrepute  among  both  scholars  and  legal  philosophers.  It 

is  clear,   however,   that  with  the  Watergate  burglary 

convictions  and  the  Ervin  Committee  hearings  in  Washington, 

there  is  an  unprecedented  re-awakening  of  public  concern 

that  the  guilty,   especially  those  in  high  places  who 

ought  to  know  better,  be  punished. 

The  minority  strongly  believes  that  those 

individuals  who  deliberately  and  with  premeditation  take 

it  upon  themselves  to  viciously  strike  down  fellow  human 

beings  must,   too,  be  punished. 

As  Justice  Oliver  Wendell  Holmes  pointed  out: 

"The  first  requirement  of  a  sound  body  of  law  is, 

that  it  should  correspond  with  the  actual  feelings 

and  demands  of  the  community,  whether  right  or 

wrong.      If  people  would  gratify  the  passion  of 

revenge  outside  the  law,    if  the  law  did  not  help 

them,   the  law  has  no  choice  but  to  satisfy  the 

craving  itself,   and  thus  avoid  the  greater  evil  of 
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private  retribution." 

Such  expressions  of  public  sentiment  must  come, 
of  course,   in  a  setting  of  appropriate  use  which  is 
constitutionally  justified.     It  was  Morris  Cohen, 
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characterized  by  the  Yale  Law  Journal  as   "a  leader  in 

ethical  jurisprudence/'  who  commented  that  the  law 

should  provide  avenues  of  satisfaction  for  vengeance  and 

retribution,  which  are  deeply  grounded  in  human  nature. 

According  to  Cohen,   it  is  "sentimental  foolishness"  to 

disregard  the  prevalent  retribution  motive  which 
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prevails  in  relations  between  men  and  nations.  Both 

Holmes  and  Cohen  stressed  the  importance  of  accommodating 

such  desires  within  the  law  rather  than  forcing  them  to 

be  satisfied  outside  it. 

In  the  same  vein,   Justice  Benjamin  N.   Cardozo  in 

an  often  quoted  opinion  stated: 

"....justice,   though  due  to  the  accused,   is  due 

to  the  accuser  also.     The  concept  of  fairness 

must  not  be  strained  till  it  is  narrowed  to  a 
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filament.     We  are  to  keep  the  balance  true." 

Consideration  For  Victims  And  Their  Families 

Also  of  considerable  concern  to  the  minority  is 
what  often  seems  to  be  a  preoccupation  with  the  rights 
of  criminals  at  the  expense  of  or,  more  often,   in  utter 
disregard  of  the  status  of  victims  of  violent  crimes 
and  their  families.     While  no  minority  commissioner 
wishes  anything  less  than  complete  protection  of  the 
rights  of  every  person  accused  of  crime  -  however 
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heinous  or  inconsequential  the  alleged  offense  may  be, 
the  minority  also  wishes  to  make  it  clear  that  it  is 
in  complete  sympathy  with  the  plight  of  victims  of 
violent  crime  and  their  dependents. 

Because  of  this  concern,   the  minority  supports  the 
proposition  that  victims  of  crime  and  their  dependents 
should  be  compensated,   to  the  extent  resources  permit, 
for  their  loss. 

The  minority,  being  cognizant  of  the  Commonwealth's 
limited  fiscal  reserves,   suggests  that  such  legislation 
be  enacted  promptly  at  the  federal  level. 

As  J.   Edgar  Hoover  said: 

"Too  often  when  the  death  penalty  is  invoked 

critics  have  looked  only  to  the  guilty  party  and 

have  failed  to  perceive  the  sorrow  and  loss 

inflicted  upon  the  aggrieved  victim  and  his  loved 
,.36 

ones . 

Law  Enforcement  Officers  Need  Protection 

Statistics  show  that  in  1967  there  were  76  law 

officers  killed  in  the  line  of  duty  across  the  country. 

In  1970  there  were  100  killed,   in  1971  there  were  126, 
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and  in  1972  there  were  112.         What  these  figures 
graphically  demonstrate,   the  minority  feels,   is  that 
something  must  be  done  to  help  protect  the  men  and 
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women  who  put  their  lives  on  the  line  each  day  in  order 

to  protect  society  as  law  enforcement  officials,  firemen 

and  corrections  personnel. 

As  Winston  Moore,   the  executive  director  of  the 

Cook  County  Department  of  Corrections,  pointed  out: 
"If  investigators  would  compile  a  list  of 
correctional  officers  killed  in  jails  and  prisons 
across  our  nation  in  the  last  five  years,  they 
might  find  that  correctional  officers  are  as 
likely  to  be  killed  in  prison  as  policemen  on 
duty  in  the  community  at  large. 

"Violent  acts  by  inmates  against  inmates  and  by 
inmates  against  correctional  officers  are  so 
prevalent  that  an  inmate  in  a  California  prison 
was  prompted  to  write  an  open  letter  to  a  San 
Francisco  newspaper  about  the  California  Supreme 
Court  decision  which  ostensibly  abolished  capital 
punishment  in  that  state. 

"In  his  letter  the  inmate  wrote  that    'by  doing  so 
you    (the  California  Supreme  Court)   have  sentenced 
a  lot  of  inmates  to  death. '     He  said  that  men 
sentenced  to  life  in  prison,  who  face  no  risk  of 
capital  punishment  for  additional  killings  inside 
prison  walls,  will  murder  their  peers. 
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"This  inmate  indicated  that  he  had  killed  another 
inmate  while  incarcerated. 

"Many  correctional  administrators  are  in  a  quandary 
about  what  to  do  about  the  intensity  of  violence  in 
their  institutions.     Some  administrators  unwisely 
have  fallen  victim  to  self-appointed  'experts' 
who  lack  pragmatic  knowledge  about  and  experience 
with  inmates  or  institutions.     But  these  'experts' 
have  obtained  monies  from  foundations,  government, 
and  private  sources  to  conduct   ' social  experiments ' 
with  inmates. 

"These  opportunists  deal  from  an  idealistic  and 
undisciplined  perspective.     When  their  'experiments' 
fail,   they  are  the  first  to  blame  correctional  staffs 
for  allegedly  sabotaging  their  projects.     These  are 
the  same  people  who  were  helpless  in  attempts  to 
control  campus  unrest  in  recent  years. 

"In  jails  and  prisons,   they  create  havoc  and  instill 
false  hopes  in  inmates.     Their  short-term  programs, 
most  often  introduced  as  simplistic,  instant 
solutions  for  rehabilitation,   only  detour  an  inmate 
from  legitimate  rehabilitative  progress. 
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"Before  inmates  reach  jail  or  prison,  somewhere 

along  the  line,  parents,   schools,   churches,  social 

services,   and  various  other  organizations  have 

singularly  or  collectively  failed  to  help 

rehabilitate  them.     Many  of  these  organizations 

and  their  individual  members  seek  to  destroy 

jails  and  prisons,  often  to  destroy  their  own 
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sense  of  ultimate  failure." 

Corrections  personnel  and  all  other  law  enforcement 
officials  -  just  as  citizens  generally  -  need  and  deserve 
every  possible  means  of  protection.     The  death  penalty, 
with  its  deterrent  effect,   is  the  best  means  to  insure 
that  this  protection  is  in  fact  afforded  to  them,  the 
minority  feels. 

The  minority  is  especially  sympathetic,   for  example, 
to  the  plight  of  a  police  officer  who  might  find  himself 
in  the  situation  of  pursuing  an  alleged  felon  who  he 
has  reason  to  believe  has  just  committed  a  crime,  the 
maximum  penalty  for  which  is  life  imprisonment.  What 
is  there  to  deter  the  escaping  felon  from  turning  on 
his  pursuer  and  attempting  to  kill  him?     If  he  succeeds, 
his  escape  is  complete.     If  he  does  not,  he  faces  only 
another  life  sentence  at  worst. 
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A  Useful  Tool  For  The  Prosecutor 

The  minority  has  noted,   too,   that  many  prosecutors 

feel  that  the  death  penalty  is  a  useful  tool.  Richard 

Sprague,  First  Assistant  District  Attorney  of 

Philadelphia,  has  stated  that  he  feels  it  was  the 

possible  imposition  of  the  death  penalty  that 

motivated  the  first  three  defendants  convicted  in 

connection  with  the  Yablonski  murders  to  cooperate, 

and  offer  information  leading  to  evidence  of  the 
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involvement  of  others  in  the  case. 

Imposition  Of  Capital  Punishment  Has  Not  Been 
Discriminatory  In  Pennsylvania 

The  death  penalty  has  not  been  imposed  in 
Pennsylvania  in  any  manner  that  can  be  characterized 
as  arbitrary,   capricious,  or  discriminatory. 

Death  sentences  were  imposed  on  7.91  per  cent 
of  all  defendants  convicted  of  first  degree  murder  in 
Pennsylvania  since  1960.     Those  death  penalties  were 
imposed  upon  defendants  in  cases  constituting  the 
most  heinous  crimes  committed  in  the  Commonwealth 
in  that  period.     Since  1960,   430  defendants  have 
been  convicted  of  first  degree  murder  in  Pennsylvania. 
Of  that  number,   34    (or  7.91%)   have  received  the  death 
penalty.     Of  the  430  defendants,   253    (or  58.6%)  were 
black,   and  162    (or  37.60%)   were  white.     Of  the 
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34  death  penalties  handed  down  in  these  cases,   19  (or 

55.88%)  were  imposed  on  black  defendants  and  14 

(or  41.17%)  were  imposed  on  white  defendants.  Among 

253  black  defendants  convicted  of  first  degree  murder, 

19  (or  7.47%)  were  sentenced  to  death,  while  among 

162  white  defendants  convicted  of  first  degree  murder, 
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14    (or  8.63%)  were  sentenced  to  death. 

Thus,   it  can  be  seen  that  on  the  basis  of  race 

alone,  no  discrimination  exists  in  the  imposition  of  the 
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death  penalty  m  the  recent  history  of  Pennsylvania. 

Of  the  4  30  defendants  convicted  of  first  degree 
murder,   310    (or  72.09%)  were  represented  by  court- 
appointed  counsel,  and  120    (or  27.91%)  were  able  to 
retain  private  counsel.     Of  the  310  defendants 
represented  by  court-appointed  counsel,   26    (or  8.38%) 
received  the  death  penalty.     However,  of  the  120 

defendants  who  were  able  to  retain  private  counsel, 
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8    (or  6.66%)   were  sentenced  to  death. 

Thus,   it  can  be  seen  that  while  defendants 
represented  by  court-appointed  counsel  constitute  a 
clear  majority  of  the  defendants  convicted,   only  1.27% 
more  of  those  defendants  received  the  death  penalty  as 
opposed  to  defendants  represented  by  privately  retained 
counsel.     It  is  clear  that  the  type  of  counsel  a 
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defendant  can  afford  has  not  and  does  not  play  a 

significant  role  in  whether  that  defendant  receives  the 
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death  penalty. 

Of  the  430  defendants,    305    (or  71.43%)   demanded  a 

jury  trial,   and  122    (or  28.57%)   pled  guilty   (the  disposition 

in  three  cases  was  unavailable) .     Of  the  305  defendants 

who  demanded  a  jury  trial,   24    (or  7.86%)  were  sentenced 

to  death;  of  the  122  defendants  who  pled  guilty,   10  (or 
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8.19%)   received  the  death  penalty. 

From  these  figures  it  can  be  seen,  once  again,  that 

while  a  considerably  higher  percentage  of  defendants 

demand  trial  by  jury,   a  slightly  lower  percentage  of 

those  defendants  received  the  death  penalty  as  compared 

to  those  defendants  who  pled  guilty.     Thus,   it  is  clear 

that  on  the  basis  of  nature  of  disposition  alone,  no 

important  differences  have  existed  in  the  imposition 
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of  the  death  penalty  in  Pennsylvania. 

By  combining  these  three  factors,   the  lack  of 
discrimination  in  Pennsylvania  becomes  even  more  evident. 
Of  the  430  total  defendants,   128    (or  29.75%)   were  black, 
had  court-appointed  counsel,   and  demanded  trial  by  jury. 
Yet,  only  8    (or  6.25%  of  these  defendants)   received  the 
death  penalty.     By  comparing  this  percentage  to  the 
percentage  of  all  defendants  who  received  the  death 
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penalty   (7.91%),  it  becomes  obvious  tha,t  no  discrimination 

has  existed  on  the  basis  of  the  combination  of  these 

46 

three  factors. 

Also  of  great  interest  to  the  minority  was  the 
testimony  of  Allegheny  County  Court  of  Common  Pleas 
Judge  Samuel  Strauss  who  testified  before  the  Commission 
at  its  public  hearing  in  Pittsburgh  on  May  24,  1973. 

Judge  Strauss,  who  was  an  assistant  district 
attorney  in  Allegheny  County  before  ascending  to  the 
bench,  made  the  Commission  privy  to  the  results  of  a 
15  year  study  of  murder  cases,   in  which  the  death  penalty 
was  imposed,  which  was  conducted  for  the  District 
Attorneys  Association  of  Pennsylvania  and  published  in 
1951  by  the  Association. 

In  his  report,   Strauss  posed  and  answered  five 
important  questions  based  on  his  consideration  of 
63  murder  cases  in  which  the  death  penalty  was  imposed 
between  1936  and  1951. 

Said  the  Strauss  Report: 

"In  the  last  15  years  there  were  63  murder  cases 
in  Pennsylvania  in  which  the  death  penalty  was 
imposed.     Of  these  63  death  verdicts,   16  were 
commuted  by  the  Pardon  Board  leaving  4  7  death 
sentences  for  consideration  in  this  report.  The 
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District  Attorneys  Association  of  Pennsylvania 
received  detailed  replies  concerning  43  of  the  47 
defendants  who  ultimately  received  the  death 
penalty  in  Pennsylvania  in  the  last  15  years. 

"These  statistics  give  answers  to  certain  material 
questions  involving  capital  punishment  and  form  the 
basis  for  destroying  some  of  the  falacious  arguments 
long  propounded  by  those  favoring  abolition  of 
capital  punishment. 

"I.      Question  I      IS  IT  TRUE  THAT  LONG  DELAYS  OCCUR 
BETWEEN  THE  TRIAL  AND  THE  ULTIMATE  EXECUTION  OF  THE 
CULPRIT  IN  PENNSYLVANIA? 

"Answer:  NO, 

"The  average  time  between  the  trial  and 
ultimate  execution  in  41  of  the  43  reported  cases 
was  15  months, 

"1  case  covered  a  period  of  9  years  from  the 
date  of  trial  to  the  date  of  execution. 

"The  overall  average  of  the  43  cases  reported 
was  1-1/2  years  from  date  of  trial  to  date  of 
execution . 

"II.      IS   IT  TRUE  THAT  THE  DEATH  SENTENCE   IS  MOST 
OFTEN  IMPOSED  UPON  THE  POOR  WHO  HAVE  NEITHER  THE 
ABILITY  NOR  RESOURCES   TO   SECURE  A  PROPER  APPELLATE 
REVIEW  OF   THEIR  CASE? 

"Answer:  NO. 
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"38  of  the  4  3  cases  reported  were  reviewed 
completely  and  fully  by  the  Supreme  Court  of 
Pennsylvania  before  the  execution  of  the  murderer. 

"Although  no  accurate  statistics  were 
available,   it  is  estimated  that  at  least  1/2  of  the 
43  defendants  applied  for  review  by  the  Supreme 
Court  of  the  United  States  through  a  Writ  of 
Certiorari  and  such  review  was  refused. 

"32  of  the  43  cases  were  also  heard  fully  and 
reviewed  by  the  Pennsylvania  Pardon  Board. 

"Only  3  cases  of  the  43  reported  were  not 
reviewed  by  the  Supreme  Court  of  Pennsylvania  or 
the  Pennsylvania  Pardon  Board. 

"III.      Question:      IS   IT  TRUE  THAT  THE  DEATH  PENALTY 
IS   INVOKED  ONLY  UPON  HARDENED  CRIMINALS  OR  THOSE 
WHO  COMMIT  ATROCIOUS  CRIMES  OR  BOTH? 

"Answer:  YES. 

"33  of  the  4  3  subjects  were  hardened, 
confirmed  criminals  with  a  prior  criminal  record 
at  the  time  of  the  commission  of  the  murder. 

"4  of  the  43  had  killed  2  people, 

"1  had  killed  3  people, 

"4,    in  addition  to  killing  1  person,  injured 
either  1  or  more  additional  persons, 

"3  had  killed  police  officers  in  the 
performance  of  their  duties. 
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"IV.      Question:      IS  IT  TRUE  THAT  THE  DEATH  PENALTY 
IS   INVOKED   IN  CRIMES  OF  PASSION? 

"Answer:  NO. 

"32  of  the  43  cases  reported  were  what  is 
legally  known,  as  felony  murders;  that  is,  they 
were  committed  during  the  commission  of  another 
felony . 

"25  were  felony  murders  committed  during  the 
crime  of  robbery. 

"7  were  felony  murders  committed  during  the 
crime  of  rape. 

"The  11  remaining  killings  were  wilful,  deliberate 
and  premeditated  murders. 

"V.      Question:      IS   IT  TRUE  THAT  MOST  MURDERERS  ARE 
REALLY  INSANE  OR  CLAIM  TO  BE   INSANE  AT  THE  TIME  THE 
MURDER  WAS  COMMITTED? 

"Answer:  NO. 

"In  39  of  the  43  reported  cases  no  insanity 

plea  as  a  defense  was  presented  for  the  jury's 

consideration . 

"In  the  other  4  cases  insanity  was  claimed  as 
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a  defense  but  was  rejected  by  the  jury." 

This  is  not  to  say  that  with  reference  to  other  areas 
of  this  country  or  earlier  periods  in  the  history  of  the 
Commonwealth  discrimination  can  be  excluded  as  a  factor 
in  a  consideration  of  capital  punishment. 
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The  minority,  however,   is  convinced  that  its  view 
must  be  prospective  and  it  feels  strongly  that  no 
evidence  exists  in  the  recent  history  of  Commonwealth 
jurisprudence  to  indicate  that  there  is  now,  or  would  be 
in  the  future,  discrimination  on  the  basis  of  race  or 
effective  assistance  of  counsel  in  the  imposition  of 
capital  punishment. 

In  the  future,  any  remote  possibility  of 
discrimination  can  be  further  guarded  against  by  systematic 
mandatory  imposition  of  the  death  sentence  for  certain 
offenses . 

In  addition,  plea  bargaining  should,  and  will, 

hopefully, be  abolished  by  1978  in  accordance  with  the 

recent  recommendation  of  the  National  Advisory  Commission 
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on  Criminal  Justice  Standards  and  Goals.         Such  action 
would  further  aid  in  precluding  any  chance  of  discrimination 
at  the  pre-trial  stage  of  a  prosecution. 

The  Constitutions  Of  The  United  States  And  Of  Pennsylvania 
Permit  Capital  Punishment 

The  United  States  and  Pennsylvania  constitutions  do 

not  forbid  the  imposition  of  the  death  penalty.  As 

former  Chief  Justice  Earl  Warren  stated: 

"Those  who  say  it    (capital  punishment)    should  be 

abolished  will  tell  you  that  -  it  is  cruel  and 

inhuman  -  whatever  the  argument  may  be  against 

capital  punishment,   both  on  moral  grounds  and  in 
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terms  of  accomplishing  the  purpose  of  punishment  - 

and  they  are  very  forceful  -  the  death  penalty  has 

been  employed  throughout  our  history,  and  in  a  day 

when  it  is  still  widely  accepted,   it  cannot  be 

said  to  violate  the  constitutional  concept  of 
49 

cruelty. " 

Safeguards  To  The  Innocent 

The  danger  that  an  innocent  man  will  be  executed  is 
very  small,   since  the  death  penalty  is  in  fact  imposed 
for  only  those  capital  crimes  which  shock  the  public 
because  of  their  outrageousness  and  in  which  guilt  is 
clear.     With  the  existing  safeguards  of  appellate  review, 
and  the  possibility  of  review  by  the  Pardons  Board  and 
commutation  by  the  Governor,   the  execution  of  an 
innocent  person  is  so  unlikely  as  to  be  clearly  remote, 
if  not  nonexistent. 

Cost  Is  An  Irrelevant  Factor 

Should  society  be  burdened  with  the  cost  of 
maintaining  a  convicted  killer  in  prison  for  the  rest  of 
his  natural  life?     While  many  may  consider  this  an  issue, 
the  matter  is  really  too  important  to  turn  on  a  consideration 
of  costs.     The  minority  wishes  to  make  it  clear  that  its 
support  of  reinstitution  of  the  death  penalty  does  not  turn 
at  all  on  this  argument. 
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Opponents  of  capital  punishment  state  that  the  cost 
to  the  community  in  a  capital  case,   from  arrest  to 
execution,   sometimes  exceeds  the  cost  of  a  non-capital 
case  to  such  an  extent  that  the  difference  would  more 
than  maintain  the  defendant  in  custody  for  the  rest  of 
his  natural  life.     This  is  due  mainly  to  the  number  and 
nature  of  the  appeals  which  must  take  place  in  capital 
cases.     It  might  well  be,  however,   that  life  imprisonment 
cases  would  be  highly  litigated  if  life  were  to  become 
the  ultimate  penalty.     The  minority  rejects  all  cost 
arguments  as  being  irrelevant  in  the  context  of  a 
discussion  of  the  taking  of  human  life. 

Religious  Arguments  Are  Inconclusive 

Religious  arguments  are  advanced  both  in  support  of 
and  in  opposition  to  retention  of  capital  punishment. 

Some  proponents  of  capital  punishment  argue  that 
the  death  penalty  is  a  religious  imperative.  Their 
arguments  are  drawn  from  quotations  such  as  Genesis  9:6 
which  states  that  "Who  so  sheddeth  man's  blood  by  man 
shall  his  blood  be  shed,"  and  Leviticus  24:17  which 
states   "And  he  that  killeth  any  man  shall  surely  be  put 
to  death. " 

The  minority  is  sensitive  to  the  deeply  held 
feelings  of  those  who  express  a  religious  foundation 
for  their  position  on  the  issue  of  the  reinstitution  of 


-74- 


capital  punishment,  but  because  the  religious  arguments 
go  both  ways  and  are,   therefore,   inconclusive,   it  turns 
elsewhere  for  the  justification  of  its  support  for 
retention  of  the  death  penalty. 
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V.  CONCLUSION 

The  minority  has  attempted  to  evaluate  the  obvious 
need  for  protection  on  the  part  of  both  law  enforcement 
officers  and  the  public  generally  with  other  considerations 
such  as  the  awesome  brutality  of  any  taking  of  life, 
even  that  mandated  by  the  state.     After  much  deliberation, 
the  minority  has  concluded  that  the  limited  use  of  the 
death  penalty  which  it  recommends  -  in  only  the  most 
outrageous  cases  of  murder    which  constitute  a  very 
small  percentage  of  all  the  homicides  in  the 
Commonwealth^^  -  is  justified  by  the  considerations 
it  has  set  forth. 

The  crux  of  the  minority's  position  has  been 
impressively  articulated  by  minority  commissioner  and 
State  Representative  Philip  S.   Ruggiero.     Said  Representa- 
tive Ruggiero : 

"Society  has  a  right  to  protect  itself  from  those 
who  deliberately  and  maliciously  take  the  lives  of 
others.     One  of  the  most  effective  means  to  insure 
this  protection  is  to  deter  persons  by  fear  of 
punishment  for  such  crimes. 

"In  doing  this,  we  are  not  unmindful  of  the 
value  of  human  life.  What  we  are  doing,  is 
weighing  in  the  balance  the  life  of  the  murderer 
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against  the  life  of  the  victim.     This  is  not  done 
in  the  spirit  of  vengeance  -  taking  a  life  for  a 
life  which  is  taken  -  but  in  an  attempt  to  prevent 
the  future  taking  of  lives  by  this  same  criminal, 
and/or  by  others  who  would  be  so  inclined. 

"This  same  rationale  forms  the  basis  for  the 
recognition  of  the  right  to  take  the  life  of 
another  in  self  defense.     Society  permits  one 
threatened  with  death  to  take  the  life  of  his 
aggressor.     What  this  amounts  to  is  the  taking 
of  L\  life  of  a  human  being  who  has  not  yet 
committed  murder,   in  order  to  prevent  murder. 

"If  an  individual  member  of  society  may  take  the 
life  of  another  to  preserve  his  own  life, 
certainly  the  members  of  society  collectively  are 
justified  in  preventing  the  taking  of  an 
undetermined  number  of  lives  by  taking  the  life 
of  one  who  has  already  committed  murder. 

"Our  success  in  reducing  crime  depends  largely 
upon  the  factor  of  deterrence.     Although  recent 
emphasis  appears  to  be  upon  rehabilitation  and 
correction,  we  must  admit  that  this  approach  has 
very  little  significance  in  most  cases. 
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"Wany  persons  convicted  of  crimes  suffer  little 
or  no  imprisonment.     They  undergo  no 
rehabilitation  or  correctional  treatment.  As 
to  these  crimes,   therefore,   it  is  obvious  that 
our  success  in  reducing  crime  is  based  largely 
upon  deterrence.     Those  who  don't  commit  crimes 
are  deterred  by  the  fear  of  social  stigma  or 
economic  hardship. 

"Life  is  our  most  precious  possession.  Therefore, 

the  fear  of  its  loss  is  the  greatest  deterrence  to 
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crime . 
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VI.  EPILOGUE 


The  minority  would  like  to  express  its  sincere 
gratitude  to  all  of  the  people  who  took  time  out  of 
their  busy  schedules  to  appear  at  the  public  hearings 
of  the  Commission. 

The  minority  would  also  like  to  express  its 
appreciation  to  Michael  Willmann,  Chief  of  the  Policy 
and  Planning  Division  of  the  Philadelphia  District 
Attorney's  Office  who  did  much  of  the  research  and 
drafting  of  this  report;   to  William  Powell  of  that 
Office  who  assisted  him;   to  Eileen  Carr  and  Joan 
Teitelman  of  that  Office;   to  Louis  Rieffel,  a  summer 
intern  with  that  Office  who  worked  with  the  Commission 
staff;   to  Elliot  Strokoff,   Esquire,  of  the  staff  of  the 
Senate  Judiciary  Committee  Minority  and,  of  course, 
to  Fred  Giles,   the  executive  director  of  the  Commission, 
and  Dr.  Marc  Riedel,   the  staff  research  director,  whose 
timely  assistance  throughout  the  course  of  the 
Commission's  work  was  invaluable. 
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I.  INTRODUCTION 

In  Fiinnan  v.  Georgia ,  the  Supreme  Court  ruled  that  "the  irrposition 
and  carrying  out  of  the  death  penalty  in  these  cases  constituted  cruel  and  unusual 
punishment  in  violation  of  the  Eighth  and  Fourteenth  Amendment"  (408  U.S.  at 
239-240) .    For  each  of  the  three  petitioners  in  the  Furroan  decision,  the 
decision  to  inpose  the  death  penalty  had  been  determined  by  a  jury.  Subsequent 
efforts  to  legislate  a  death  penalty  statute  which  would  meet  consitutional 
objections  have  turned  iipon  how  much  discretion,  if  any,  a  judge  or  jury  can 
express  in  iiiposing  the  death  penalty. 

The  simplest  solution  \MDuld  appear  to  be  mandatory  death  sentences  for 
certain  crimes.    However,  it  could  be  objected  that  removing  all  discretion  from 
a  judge  or  jury  may  simply  alter  how  discretion  is  exercised  at  other  decision 
points  both  prior  to  and  after  convictions. 

While  we  have  not  been  able  to  assess  the  effects  of  mandatory  death 
sentences  and  those  imposed  by  jury  discretion  prior  to  conviction,  we  are  able 
to  provide  evidence  on  their  effects  after  conviction  through  an  analysis  of 
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executions  and  ccxtimutations . 

r/bst  of  the  data  used  in  this  study  was  analyzed  in  an  earlier  study  by 

1 

Wolfgang,  Kelly,  and  Nolde.      The  Wolfgang,  Kelly  and  Nolde  article  included 
information  on  412  of  the  428  offenders  used  in  this  study.    Information  on  the 
remaining  sixteen  offenders  was  supplied  by  the  Directorate  of  Research  and 
statistics,  Bureau  of  Corrections,  Pennsylvania  Department  of  Justice. 
Additional  infomnation  on  execution  cases  was  obtained  from  the  Teeters  and 
Zebulka  study  of  executions  in  the  Lfriited  States.-^ 

By  examining  Pennsylvania  statutes,  we  found  that  prior  to  May  14,  1925, 
the  death  penalty  was  inposed  automatically  upon  conviction  for  first  degree 
murder.    After  that  date,  imposition  of  the  death  penalty  was  determined  by  a 
separate  decision  of  the  jury.    Using  this  information,  and  whether  the  offender 
had  been  sentenced  before  or  after  May  14,  1925,  we  were  able  to  divide  the 
sairple  into  213  cases  sentenced  to  death  under  mandatory  statutes  and  215  cases 
sentenced  to  death  by  a  decision  of  the  jury.    The  former  will  be  referred  to 
as  "mandatory  sentences"  while  the  latter  are  called  "discretionary  sentences." 

Although  the  amount  and  kind  of  information  varied  greatly  on  each  indi- 
vidual record,  sufficient  information  for  analysis  was  available  for  each  of  the 
following  attributes  of  the  sentenced  offender: 

1.  Age 

2.  Type  of  sentence  (mandatory  —  discretionary) 

3.  Race  (Black  —  White) 

4.  Nativity  (Native-Bom  —  Foreign-Bom) 

5 .  Occupation 
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6.  Marital  status  (Married  —  Single) 

7.  Type  of  Counsel  (Private  —  Court  ^pointed) 

8.  Type  of  Murder  (Felony  —  Non-Felony) 

The  distribution  of  the  offenders  on  each  of  the  attributes  was  related  to 
final  dispositions.    In  each  case  the  proportions  of  offenders  executed  or 
coimiuted  was  subject  to  a  statistical  test  to  determine  whether  differences  in 
proportions  executed  or  conmited  was  due  to  chance  variation. 

Three  attributes  were  eliminated  frcan  further  analysis  at  the  outset. 
The  distribution  of  the  ages  of  the  defendants,  defendant's  occupation  and  his 
marital  status  were  found  not  to  be  significantly  associated  with  final  disposi- 
tion under  either  mandatory  or  discretionary  sentence.    Because  final  dispos- 
tion  was  not  related  to  the  distribution  of  offenders  on  each  of  these  three 
attributes,  no  further  analysis  was  undertaken. 

In  the  next  part  the  first  section  presents  the  results  of  an  analysis 
of  mandatory  sentences  while  the  second  section  gives  results  from  an  analysis 
of  discretionary  sentences. 

The  third  section  is  a  comparison  of  mandatory  and  discretionary  sentences 
for  each  category  of  the  relevant  attributes.    The  final  section  gives  general 
conclusions  for  the  study. 

II .  SUMMARY  OF  RESULTS 
A.    Mandatory  Sentences 

A  number  of  variables  were  found  not  to  be  related  to  final  disposition 
under  mandatory  sentences.     In  other  words,  for  the  distribution  of  offenders 
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on  each  variable  listed  below,  similar  proportions  were  executed  and  camuted. 
For  exanple,  for  nativity,  the  proportions  of  foreign  bom  offenders  executed 
were  similar  to  the  proportions  of  native  bom  offenders  executed.    A  similar 
statement  can  be  made  for  the  proportions  of  foreign  and  native  bom  offenders 
granted  carrmutations. 

Only  for  mandatory  sentences,  no  significant  associations  were  found 
for  the  following: 

1.  Type  of  murder  and  final  disposition 

2.  Race  of  defendant  and  type  of  murder 

3.  Among  non-felony  murderers,  race  of  defendant  and  final  disposition 

4.  Among  White  defendants,  type  of  murder  and  final  disposition 

5.  Nativity  and  final  disposition 

6.  Among  Native-Bom  offenders,  type  of  murder  and  final  disposition 

7.  Among  non- felony  myrderers,  nativity  and  final  disposition 

8.  TyP^  of  counsel  and  final  disposition 

9.  Race  of  Defendant  and  type  of  Counsel 

10.  Among  offenders  with  court  appointed  counsel,  race  of  defendant  and 
final  disposition 

11.  Among  offenders  with  privately  retained  counsel,  race  of  defendant 
and  final  disposition 

12.  Anrang  White  defendants,  type  of  counsel  and  final  disposition 

13.  Among  Black  defendants,  type  of  counsel  and  final  disposition 

For  mandatory  sentences,  our  analysis  indicated  that  Black  defendants  were 
significantly  more  frequently  executed  than  White  defendants.    Where  type  of 


murder  was  held  constant,  it  was  the  Black  felony  murderer  who  was  significantly 
iTore  frequently  executed  in  ccffiparison  to  the  White  felony  murderer.  This 
finding  is  especially  significant  when  it  is  noted  that  Black  and  White  de- 
fendants do  not  differ  significantly  in  proportions  sentenced  to  death  for 
felony  and  non- felony  murders.    In  other  words,  although  Black  offenders  are 
not  sentenced  to  death  disproportionately  frequently  for  felony  murders  in 
conparison  to  White  offenders,  they  are  significantly  more  frequently  executed. 
By  conparison,  White  felony  murderers  are  more  frequently  caimuted. 

Black  felony  murderers  are  also  executed  with  disproportionate  fre- 
quency in  ccnparison  to  Black  non-felony  murderers.    A  sinailar  relation  does 
not  hold  for  White  felony  murderers:    the  latter  indicate  no  significant  dif- 
ference in  proportions  executed  when  ccirpared  to  White  non- felony  murderers. 
It  seems  that  Black  felony  murderers  are  more  frequently  executed  than  either 
White  felony  murderers  or  Black  non-felony  murderers. 

A  somewhat  different  interpretation  applies  to  the  findings  on  nativity 
and  final  disposition.    There  was  no  significant  association  between  whether 
the  offender  was  foreign-bom  or  native-torn  and  proportions  executed  and 
commuted.    However,  it  was  found  that  foreign-bom  felony  murderers  are 
significantly  more  frequently  executed  than  native-bom  offenders.  While 
the  association  between  nativity  and  type  of  murder  is  significant,  it  is 
native-bom  offenders  rather  than  foreign-bom  offenders  who  are  more  fre- 
quently sentenced  to  death  for  felony  murders.     In  other  words,  while  foreign- 
bom  offenders  are  less  frequently  sentenced  to  death  for  felony  murders, 
they  are  more  frequently  executed  in  corparison  to  native-bom  felony  murderers. 


Similarly,  foreign-bom  felony  murderers  are  significantly  more  fre- 
quently executed  than  foreign-bom  non-felony  murderers,    A  similar  relation 
does  not  hold  for  native-bom  felony  murderers:    among  the  latter,  there  is  no 
significant  difference  between  the  proportions  executed  for  felony  and  non- 
felony  murders. 

The  results  of  the  preceding  analysis  of  mandatory  sentences  indicates 
differential  treatment  under  mandatory  sentences.    Blacks,  Black  felony 
murderers,  and  foreign-bom  felony  murderers  do  not  receive  the  same  considera- 
tion for  commtation  as  White,  White  felony  murderers  and  native-bom  felony 
murderers;  the  latter  are  more  frequently  ccannuted,  and  the  former  are  more 
frequently  executed. 

B.    Discretionary  Sentences 

Using  the  same  method  of  analysis  for  analyzing  discretionary  sentences 
as  ms  done  for  mandatory  sentences,  no  significant  associations  were  found 
when  the  following  were  analyzed: 

1.  Race  of  defendant  and  final  disposition 

2.  Among  felony  murderers,  race  of  defendant  and  final  disposition 

3.  Among  White  offenders,  type  of  murder  and  final  disposition 

4.  Nativity  and  type  of  murder 

5.  Among  non-felony  murderers:    nativity  and  final  disposition 

6.  Type  of  counsel  and  final  disposition 

7.  Among  offenders  with  private  counsel,  race  of  defendant  and 
final  disposition 
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8.    Among  Black  offenders,  type  of  counsel  and  final  disposition 

For  discretionairy  sentences,  our  analysis  indicated  that  felony  mur- 
derers are  more  frequently  executed  than  non-felony  murderers;  the  latter  are 
more  frequently  ccaninuted.    In  addition  to  this  result,  we  also  found  that  more 
Black  than  White  defendants  are  sentenced  to  death  for  felony  murders.  This 
would  suggest  that  if  we  held  felony  murderers  constant,  we  would  find  more 
Black  felony  murderers  executed  than  White  felony  murderers.    There  is,  how- 
ever, no  significant  association  between  race  of  defendant  and  final  disposi- 
tion among  felony  murderers. 

Foreign-bom  offenders  are  executed  more  frequently  than  native-bom 
offenders.    It  appears  that  type  of  murder  is  an  iirportant  consideration  in 
the  final  disposition  of  native-bom  offenders.    Among  the  latter,  a  signi- 
ficantly larger  proportion  of  felony  murderers  are  executed  in  corparison  to 
non-felony  murderers. 

Our  results  indicate  that  Black  defendants  are  more  frequently  represented 
by  court  appointed  counsel  than  White  defendants.    However,  among  offenders 
with  court  appointed  counsel.  Black  defendants  are  more  frequently  executed 
than  White  defendants.     In  addition,  Black  offenders  with  court  appointed 
counsel  are  executed  in  signi  ficantly  greater  proportions  than  Black  offenders 
with  private  counsel.    In  terms  of  differential  treatment,  these  results  indicate 
that  Black  defendants  are  most  frequently  represented  by  a  type  of  counsel 
(court  appointed)  which  is  significantly  associated  with  execution. 
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C.    Conparisons  of  Mandatory  and  Discretionary  Sentences 

To  mder stand  how  other  attributes  affect  the  relationship  between 
type  of  sentence  and  final  disposition,  a  fmrther  analysis  was  undertaken 
carparing  types  of  sentences.    Excluding  defendant's  age,  marital  status,  and 
occupation  for  reasons  noted  earlier,  type  of  sentence  was  cross-tabulated 
with  final  disposition  for  each  of  the  remaining  factors. 

There  was  no  significant  association  between  type  of  sentence  and  final 
disposition  for  each  of  the  following  variables: 

1.  Non-felony  morderers 

2.  Black  defendants 

3.  Black  felony  murderers 

4.  White  non-felony  murderers 

5.  Native-bom  offenders 

6.  Offenders  with  private  counsel 

7.  Black  offenders  with  court-appointed  counsel 

8.  Native-bom  non-felony  mnjrderers 

9.  Foreign-bom  non- felony  murderers 

There  was  no  significant  association  between  murder  type  and  type  of 
sentence  for  the  following: 

1.  White  defendants 

2.  Native-bom  offenders 

3.  Foreign-bom  offenders 

In  addition,  there  was  no  significant  association  between  type  of  counsel 
and  type  of  sentence  among  White  defendants  and  among  Black  defendants. 
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All  of  t±ie  following  were  significant  and  i±i.e  variables  had  one  type 
of  relationship:    the  proportions  executed  were  higher  under  discretionary 
sentences  than  under  mandatoiry  sentences;  conversely  the  proportion  of  com- 
mutations granted  were  higher  under  mandatory  sentences  than  under  dis- 
cretionary sentences.    For  exairple,  felony  murderers  were  more  frequently 
executed  under  discretionary  sentences  than  under  mandatory  sentences;  contra- 
wise,  more  felony  murderers  were  ccarmuted  under  mandatory  sentences  than  under 
discretionary  sentences. 

1.  Felony  murderers 

2.  White  defendants 

3.  White  felony  murderers 

4.  Foreign-bom  offenders 

5.  Native-bom  felony  murderers 

6.  Offenders  with  court-appointed  counsel 

7.  White  offenders  with  court-appointed  counsel 

8.  Black  offenders  with  court-appointed  counsel 

9.  White  offenders  with  private  counsel 

Because  the  results  of  the  conparisons  between  mandatory  and  discre- 
tionary sentences  are  more  meaningful  when  examined  in  conjunction  with  separate 
analysis  of  mandatory  and  discretionary  sentences,  conclusions  for  this  section 
are  discussed  in  the  following  section. 
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D.  Conclusions 

The  present  study  analyzed  the  attributes  of  428  offenders  sentenced  to 
death  for  first  degree  murder  in  Pennsylvania  from  1915  to  1962.    Of  special 
interest  was  the  effect  of  type  of  sentence  on  subsequent  executions  and 
canmutations . 

Our  results  indicate  that  offenders  under  discretionary  sentences  were 
significantly  more  frequently  executed  than  offenders  with  mandatory  sentences; 
contrawise,  more  offenders  were  comnuted  under  mandatory  sentences  than  under 
discretionary  sentences.    In  the  previous  section  we  listed  the  nine  variables 
for  which  there  was  a  significant  association  between  type  of  sentence  and 
final  disposition.    When  the  latter  results  are  conpared  to  those  found  for  a 
separate  analysis  of  mandatory  and  discretionary  sentences,  areas  of  agreement 
and  disagreement  appear. 

The  results  can  be  divided  into  three  groups.    The  first  group  are  those 
where  a  factor  is  significantly  associated  with  final  disposition  under  dis- 
cretionary sentence  and  there  is  a  significant  association  between  type  of 
sentence  and  final  disposition  for  that  factor.    In  addition,  we  require  that 
these  associations  be  in  the  same  direction. 

Thus,  felony  murderers  are  executed  significantly  more  frequently  than 
non-felony  murderers  under  discretionary  sentences  and  felony  murderers  are 
significantly  more  frequently  executed  under  discretionary  sentences  than 
mandatory  sentences.    Similarly,  foreign-bom  offenders  are  executed  signifi- 
cantly more  frequently  than  native-bom  offenders  under  discretionary  sentences 
and  foreign-bom  offenders  are  executed  significantly  more  frequently  under 
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discretionary  sentences  than  under  mandatory  sentences.  Similar  patterns 
of  results  are  found  for  native-bom  felony  murderers  and  Black  offenders 
with  court-appointed  counsel, 

A  second  group  of  results  are  those  where  the  factor  is  associated 
with  executions  under  mandatory  sentences,  but  not  when  mandatoiry  and  dis- 
cretionary sentences  are  canpared.    Instead,  in  this  group,  we  find  the 
"opposite"  factor  iirportant  when  type  of  sentence  is  canpared  to  final  dis- 
position.   For  example.  Black  defendants  are  executed  mDre  frequently  than 
White  defendants  under  mandatory  sentences,  but  Black  defendants  are  not 
executed  more  frequently  under  discretionary  sentences  in  conparison  to 
mandatory  sentences  i.e.  the  association  is  not  statistically  significant. 
Rather,  it  is  White  defendants  who  are  executed  significantly  more  frequently 
under  discretionary  sentences  than  under  mandatory  sentences.    To  put  it 
another  way.  White  defendants  are  conmuted  more  frequently  under  mandatory 
sentences  in  comparison  to  discretionary  sentences.    Similar  statements  can 
be  made  for  Black  felony  murderers. 

A  final  group  of  factors  include  those  where,  for  each  factor,  there 
was  a  significant  association  between  type  of  sentence  and  final  disposition, 
but  no  significant  associations  were  found  in  the  separate  analysis  of 
mandatory  and  discretionary  sentences.      Thus,  offenders  with  court  appointed 
counsel  were  executed  more  frequently  under  discretionary  sentences  than  under 
mandatory  sentences.    However,  no  significant  associations  were  found  when 
this  factor  was  examined  for  mandatory  or  discretionary  sentences  alone. 
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Both  Black  and  White  offenders  with  court  appointed  counsel  were  executed 
inore  frequently  under  discretionary  sentences  in  coirparison  to  mandatory 
sentences.    Because  of  the  latter  finding  there  should  be  no  surprise  in  the 
finding  that  all  offenders  .with  court  appointed  counsel  are  more  frequently 
executed  under  discretionary  sentences  in  conparison  to  mandatory  sentences. 
Finally,  where  White  offenders  have  either  court  appointed  or  privately 
retained  counsel,  they  are  nore  frequently  executed  under  discretionary  sen- 
tences than  under  mandatoiry  sentences. 

We  have  noted  that  offenders  under  discretionary  sentences  were  executed 
more  frequently  than  those  under  mandatory  sentences.    When  discretionary 
sentences  are  analyzed  separately  and  the  results  corrpared  with  an  analysis 
of  mandatory  and  discretionary  sentences,  no  single  pattern  or  set  of  patterns 
seems  to  emerge  to  explain  why  offenders  were  executed  with  disproportionate 
frequency  under  discretionary  sentences.    What  is  clear  is  that  the  dispro- 
portionate frequency  of  executions  is  not  consistently  related  to  one  racial 
group,  country  of  birth,  or  type  of  legal  counsel. 

The  evidence  for  mandatory  sentences  is  more  definitive.    White  defendants. 
White  felony  murderers,  and  native-bom  felony  murderers  are  conmited  more 
frequently  under  mandatory  than  under  discretionary  sentences.    By  contrast, 
under  mandatory  sentences  only.  Black  defendants.  Black  felony  murderers,  and 
foreign-bom  felony  murderers  are  executed  with  disporportionate  frequency. 
Our  results  indicate  that  mandatory  sentences  lead  to  differential  treatment 
of  the  offender;  it  is  the  Black,  Black  felony,  and  foreign-bom  felony 
murderers  who  are  executed  with  disproportionate  frequency.    Conmuted  offenders 
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are  nore  frequently  White  defendants,  White  felony  murderers  and  native-bom 
felony  offenders  v\^ere  mandatory  sentences  are  used. 

Only  one  factor  related  to  type  of  counsel  was  inportant  in  the  separate 
analysis  of  type  of  sentence  and  to  the  corrparisons  between  type  of  sentences. 
Black  offenders  with  court  appointed  counsel  are  more  frequently  executed 
than  White  offenders  with  court  appointed  counsel  or  Black  offenders  with 
private  counsel  under  discretionary  sentences.    In  addition.  Black  offenders 
with  court  appointed  counsel  are  more  frequently  executed  under  discretionairy 
sentences  than  under  mandatory  sentences;  under  the  latter  type  of  sentence, 
they  are  more  frequently  conmuted. 

The  results  concerning  type  of  counsel  indicate  that  if  the  defendant 
is  White,  either  court  appointed  or  privately  retained  counsel  is  associated 
with  final  disposition.    In  other  words,  IVhite  offenders  with  either  court 
appointed  or  privately  retained  counsel  are  ccranuted  more  frequently  under 
mandatory  sentences  than  under  discretionary  sentences.    However,  for  Black 
offenders,  only  those  with  court  appointed  counsel  are  ccnmited  more  frequently 
under  mandatory  sentences  than  under  discretionary  sentences;  for  Black 
offenders,  it  is  only  those  with  court  appointed  comsel  who  receive  commuta- 
tions more  frequently  under  mandatory  sentences  in  comparison  to  discretionary 
sentences . 
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POOTNOTES 


■Wolfgang,  Marvin  E. ,  Arlene  Kelly  and  Hans  C.  Nolde,  "Conparison  of  the 
Executed  and  Cannuted  Among  Admissions  to  Death  Rdw,"  The  Journal 
of  Criminal  Law,  Criminology  and  Police  Science,  vol.  53,  no.  3, 
pp.  301-311  (1962). 


•We  would  like  to  express  our  appreciation  to  John  ^fease,  Directorate  of 

Research  and  Statistics,  for  making  this  data,  as  well  as  the  original 
data  fran  the  Wolfgang,  Kelly  and  Nolde  study,  available  to  us. 


'Teeters,  Negley  K. ,  and  Zibulka,  Charles  J.    (ccarp)  .     "Executions  Under 
State  Authority,"  n.d. ,  unpub.  ms. 
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A  SUMMARY  OF:     A  REVIEW  OF  THE  LITERATURE  CONTRASTING  MANDATORY 
AND  DISCRETIONARY  SYSTEMS  OF  SENTENCING  CAPITAL  CASES 

John  P .  McCloskey 

In  Furman  v.  Get)rgia     (408  U.S.  238)   the  U.S.  Supreme  Court 
ruled  that  the  death  penalty  as  it  had  been  practiced  to  that 
date  was  in  violation  of  the  constitutional  provisions  against 
"cruel  and  unusual  punishment."     This  ruling  was  due,  in  part,  to 
the  opinion  which  some  of  the  justices  held  that  the  infliction 
of  the  death  penalty  operated  in  a  "capricious  and  arbitrary" 
manner.     The  Furman  decision  has  caused  the  debate  between  aboli- 
tionists and  retentionists  to  assume  new  relevance.     This  is  a 
summary  of  a  paper  which  intended  to  examine  one  of  the  questions 
in  this  debate:     the  contrasting  of  mandatory  and  discretionary 
systems  of  sentencing  capital  cases. 

The  Index  to  Legal  Periodicals,  Crime  and  Delinquency  Abstracts, 
and  Dissertation  Abstracts  were  consulted  in  the  search  of  the 
literature,  and  the  twenty-one  researches  these  sources  yielded 
were  examined.     These  include  one  doctoral  dissertation,  four 
items  from  criminological  publications  and  sixteen  articles  from 
law  reviews  and  legal  journals. 

Each  item  was  examined  on  the  following  criteria:  strength 
of  the  data  employed,  validity  of  the  data  collection  techniques, 
coherence  of  interpretations  with  data  generated  and  relevance 
and  utility  of  questions  posed  and  conclusions  dravm.     Thus  it 
was  the  author's  intent  to  synthesize  the  relevant  literature, 
and  to  evaluate  the  arguments  in  terms  of  their  social  scientific 
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adequacy  and  applicability  to  the  current  controversy. 

The  literature  was  remarkable  for  its  consistency.  The 
following  paragraphs  will  summarize  the  data  and  arguments  on 
which  most  of  the  works  examined  were  in  agreement. 

It  was  argued  that  juries  were  reluctant  to  convict  in 
capital  cases ,  when  that  conviction  would  cause  the  inevitable 
imposition  of  a  death  sentence.     A  corollary  of  this  argument 
was  the  contention  that  conviction  to  indictment  ratios  would 
increase  if  an  alternative  to  the  death  penalty  was  available. 

A  wide  variety  of  evidence  was  used  to  substantiate  these 
positions.     Individual  cases  were  cited,  comparisons  between 
states  with  mandatory  and  discretionary  sentencing  systems 
were  made,  and  comparisons  between  mandatory  sentencing  and  either 
discretionary  or  abolitionist  periods  in  the  same  state  were  made. 

Although  the  data  collection  techniques  in  some  instances 
are  weak,  the  uniformity  of  the  conclusions  in  substantiating 
what  these  authors'   termed  "jury  nullification"   (i.e.  refusal 
to  convict  because  of  the  required  penalty)   is  impressive. 
Authors  on  both  sides  of  the  capital  punishment  debate  reached 
essentially  the  same  conclusions.     Authors  writing  about  the 
mandatory  death  penalty  who  wrote  in  1892  reached  the  same 
conclusions  as  persons  writing  in  the  1950 's  and  1960 's. 

It  is  interesting  to  note  that  the  argument  of  jury 
nullification  was  a  principle  weapon  in  the  legislative 
battles  to  change  from  mandatory  systems  of  sentencing  in  many 
states.     Apparently  legislators  felt  that  the  experience  of 
their  states  indicated  that  jury  nullification  did  exist  and 
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was  a  sufficiently  serious  problem  to  cause  a  change  to  a 
discretionary  system  of  sentencing  or  to  abolish  the  death 
penalty  entirely.     Several  articles  also  contained  quotes  from 
judges  and  prosecutors  which  also  favor  a  discretionary  system 
because  the  mandatory  system  was  found  to  be  unworkable.  Chief 
Justice  Biirger  has  indicated  that  he  feels  that  a  mandatory 
death  penalty  system  could  be  the  only  type  of  capital  punish- 
ment system  which  the  Supreme  Court  might  tolerate,  a  result 

1 

which  he  feels  is  worse  than  total  abolition. 

An  additional  argument  which  several  of  the  authors  made, 
and  with  which  none  disagreed,  is  that  mandatory  capital 
punishment  creates  a  great  amount  of  appellate  litigation  which 
ties  up  valuable  court  resources  and  is  a  great  expense  to  the 
prosecutor's  office.     The  authors  felt  that  defendants  given 
life  sentences  would  be  less  likely  to  appeal.     One  author 
showed  that  the  rate  of  appeals  for  capital  cases  has  increased 
significantly  during  this  century. 

Two  studies  indicated  that  the  percentage  of  persons  under 
sentence  of  death  who  were  actually  executed  is  higher  under 
discretionary  systems  than  it  was  in  mandatory  systems  in  the 
same  state.     This  is  particularly  notable  because  the  mandatory 
sentencing  periods  occured  earlier,  when  the  rate  of  appeals 
was  found  to  be  lower.     Thus  the  discretionary  system  seems  to 
be  more  efficient,   in  terms  of  insuring  that  individuals 
actually  receive  the  punishment  to  which  they  have  been 
sentenced.     It  is  also  notable  that  this  conclusion  is  also 
supported  by  evidence  that  the  governor's  commutation  authority 
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is  used  more  often  when  mandatory  sentencing  systems  are 
in  effect. 

The  uniformity  of  the  above  conclusions  was  a  surprise 
to  this  author.     While  further  research  on  the  topic  is  needed, 
and  while  the  studies  examined  are  often  methodologically 
imperfect,  the  arguments  and  conclusions  drawn  by  the  authors 
are  consistent  with  the  data  which  we  do  have. 

The  place  of  Pennsylvania  in  these  studies  will  now  be 
examined . 

In  1794  Pennsylvania  became  the  first  state  to  introduce 
a  type  of  jury  discretion,  when  murder  was  divided  into  degrees 
for  the  first  time  in  the  criminal  code  of  that  year.  Previously 
all  convicted  murderers  had  to  be  sentenced  to  death,  both  in 
this  state,  and  in  every  other  state.     By  dividing  murder  into 
degrees ,  and  by  allowing  the  jury  to  determine  the  degree  in 
each  case,  the  Commonwealth  gave  the  jury  the  power  to  decide 
what  the  crime  was,  and  hence,  v/hich  of  two  mandatory  penalties 
must  be  applied.     This  is  still  not  a  discretionary  system  in  a 
pure  sense,  because  all  first  degree  murder  convictions  had  to 
receive  the  death  penalty. 

In  1925  the  law  was  revised  to  allow  juries  to  convict  for 
first  degree  murder  and  to  sentence  the  defendant  to  life  impri- 
sonment or  death.     The  authors  of  the  two  articles  which  examined 
sentencing  systems  in  Pennsylvania  agree  in  their  analysis  of  the 
causes  of  the  1925  act:     juries  were  finding  guilt  for  second 
degree  murder  when  the  facts  of  the  case  indicated  he  or  she  was 
actually  guilty  of  first  degree  murder.     Juries  were  doing  this. 
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the  authors  contend,  because  of  their  aversion  to  the  death 
penalty  generally,  because  of  unwillingness  to  take  responsibi- 
lity for  a  man's  death  sentence  even  if  they  abstractly  suppor- 
ted capital  punishment,  and  because  the  details  of  a  particular 
crime  did  not,  in  their  view,  warrant  the  death  penalty. 

Discretionary  sentencing  in  Pennsylvania  was  attacked  almost 
immediately  on  constitutional  grounds,  and  the  vagueness  of  the 
1925  law  contributed  to  several  disputes  concerning  evidentiary 
rules,  since  different  criteria  were  used  for  evidence  relating 
to  finding  guilt  and  determining  sentence.  These  questions 
were  eventually  resolved  to  both  the  satisfaction  of  the  courts 
and  the  legislature. 

The  information  on  the  causes  of  the  1925  act  is  sparse, 
however  it  seems  safe  to  conclude  with  the  authors  who  wrote 

about  the  Commonwealth  that  "  juries  were  reluctant  to 

inflict  the  death  penalty  in  cases  where  they  felt  a  lighter 
punishment  should  be  inflicted  because  of  extenuating  circum- 
stances, and  as  it  was  mandatory  that  the  death  penalty  should 
be  inflicted  if  there  was  a  verdict  of  guilty  of  first  degree 
murder,  the  jury  with  the  natural  reluctance  of  most  men  under 

similar  circumstances,  would  often  return  a  verdict  of  guilty 

2 

of  homicide  in  some  lesser  degree." 
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FOOTNOTES 


Burger,     in  Furman  v.  Georgia      408  U.S.  238,  p.  401. 

Note:   "The  Penalty  in  Pennsylvania  for  Murder  in  the 
First  Degree,"  Temple  Law  Quarterly     7  (1933), 
pp.  330-341. 

The  two  articles  dealing  with  the  Commonwealth  are: 

Knowlton,  Robert     "Problems  of  Jury  Discretion  in  Capital 
Cases",     University  of  Pennsylvania  Law  Review 
51,     pp.  1099. 

"Note:     The  Penalty  in  Pennsylvania  for  Murder  in  the 
First  Degree",     Temple  Law  Quarterly     7  (1933) 
pp.  330-341. 
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Abstract 


A  STUDY  OF  CAPITAL  SENTENCING  OF 
FIRST  DEGREE  MURDERERS   IN  PENNSYLVANIA 
Marc  Riedel,  Ph.D. 

The  purpose  of  this  study  was  to  determine  the  relationship 
between  characteristics  of  the  offender  and  victim,  circumstances 
of  the  offense  and  trial  and  the  imposition  of  life  or  death 

1 

sentences.     Data  were  obtained  from  an  earlier  research  study- 
on  42  8  first  degree  murder  convictions  in  Pennsylvania  from 
1960  to  1972. 

The  distribution  of  offenders  on  each  variable  was 
compared  to  proportions  receiving  life  or  death  sentences. 
By  means  of  statistical  tests,  we  were  able  to  determine 
whether  the  variable  was  significantly  related  to  type  of 
sentence . 

lie  found  a  large  number  of  variables  to  be  not  signi- 
ficantly related  to  type  of  sentence.     In  other  words,  for 
the  distribution  of  offenders  on  each  variable  listed 
below,  similar  proportions  were  sentenced  to  life  or  death. 
For  example,  for  the  variable  of  sex,  the  proportion  of 
males  receiving  the  death  penalty  was  similar  to  the  pro- 
portion of  females  receiving  the  death  penalty.     A  similar 
statement  can  be  made  for  males  and  females  receiving  life 
sentences . 

The  variables  analyzed  are  grouped  according  to  whether 
they  refer  to  characteristics  of  the  offender,  characteristics  of 
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the  victim,  circumstances  of  the  offense,  or  circumstances 
of  the  trial. 

Characteristics  of  the  Offender 


1. 

Age 

2. 

Race 

3. 

Sex 

4  . 

Years  of  education 

5. 

Marital  Status 

6. 

Family  Status 

7. 

Number  of  children 

8  . 

Occupation 

9  . 

Intelligence  quotient 

10. 

Prior  criminal  record 

Characteristics  of  the  Victim 

1 .  Sex 

2.  Racial  combinations  of  offender  and  victim 

Circumstances  of  the  Offense 

1.  Type  of  murder   (felony  --  non-felony) 

2.  Method  of  inflicting  death 

3.  Location  of  offense 

4 .  Presence  of  alcohol 

5.  Number  of  accomplices 
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Circumstances  of  the  Trial 

1.  Type  of  Counsel 

2.  Adjudication   (jury  trial  —  guilty  plea) 

Our  analysis  did  indicate  that  race  of  the  victim  was 
significantly  related  to  type  of  sentence.     Offenders  who 
murdered  White  victims  received  the  death  penalty  v/ith 
disproportionate  frequency  in  comparison  to  offenders 
who  murdered  Black  victims. 

Similarly,  there  was  a  significant  difference  in  the  ages 
of  victims  of  offenders  receiving  life  and  offenders  receiving 
death  sentences.     Offenders  receiving  death  sentences  murder 
younger  victims    (mean  age  =35)    in  comparison  to  offenders 
receiving  life  sentences   (mean  age  =  45) . 

V7here  the  victim  is  a  stranger,  offenders  receive  the 
death  penalty  with  disproportionate  frequency  in  comparison 
to  where  the  victim  is  known  to  the  offender.     In  addition, 
where  there  is  more  than  one  victim,  the  offender  more 
frequently  receives  the  death  penalty  than  where  there  is 
only  one  victim. 

Finally,  our  results  indicated  that  where  drugs  were 
present  in  the  commission  of  the  offense,   the  offender 
received  the  death  penalty  significantly  more  frequently 
than  where  drugs  were  absent. 

In  summary,  our  analysis  of  first  degree  murder 
convictions  in  Pennsylvania  from  1960  to  1972  indicate  that 
characteristics  of  the  victim  are  significantly  related  to 
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whether  the  offender  receives  a  life  or  death  sentence.  The 
offender  received  the  death  penalty  more  frequently  if  the 
victim  was  White,  young,  unknown  to  the  offender  and  if  there 
was  more  than  one  victim.     Only  one  other  variable  was 
significantly  related  to  type  of  sentence:     the  presence  or 
absence  of  drugs  in  the  commission  of  the  offense. 
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FOOTNOTES 


1.       Shuman,  Arthur  R.  Jr.     Statistical  Summary  --  Death 
Penalty    Unpublished,  1973. 
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Ha-HCIDES  IN  PENNSYLVANIA  PRISONS,  1964-1973: 

A  PRELIMINARY  RESEARCH  NOTE 

Peter  C.  Buff urn 
Pennsylvania  Prison  Society 

Scope  of  Study  -  This  project  was  concerned  with  the  circumstances  surrounding 
all  recorded  homicides  coirmitted  by  prisoners  within  state  or  county  correc- 
tional institutions  in  Pennsylvania  since  1964. 

Findings :  Despite  widespread  publicity,  hcmicides  occurring  within  prison 
are  infrequent  events.  In  the  past  ten  years  there  have  been  13  homicidal 
incidents  in  Pennsylvania  in  which  14  persons  were  killed. 

It  is  possible  that  our  source  data,  particularly  for  inmate  deaths, 
is  inconplete  and  underestimates  true  incidence.    Prison  staff  deaths  appear 
to  be  more  reliably  recorded.    Nevertheless,  we  can  find  record  of  only  5 
killings  of  prison  personnel  over  the  past  20  years.    Four  of  these  have 
occurred  in  the  last  decade.    We  estimate  a  victimization  rate  for  correctional 
officers  over  these  20  years  at  1.8  per  10,000  officers  per  year. 

Killings  of  inmates  occur  more  frequently,  although  the  victimiza- 
tion rate  for  inmates  is  somewhat  lower.    Nine  inmates  have  been  killed  during 
the  past  ten  years.    Based  on  approximate  state  and  county  prison  populations, 
this  is  equivalent  to  0.8  homicides  per  10,000  inmates  per  year. 

These  inmate  and  staff  victimization  rates  can  be  compared  with 
rates  for  the  following  civilian  populations: 
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Class  of  Victims        Victimization        Period  Covered        Area  Covered 

Rate/10,000 


Police  officers 


4.0 


City  residents  .  2.0 

Philadelphia  residents  2.1 
Prison  staff  1.8 


Prison  inmates 


0.8 


1966-1973 
1972 
1972 
1954-1973 
1964-1973 


United  States 
United  States 
Philadelphia 
Pennsylvania 
Pennsylvania 


The  motivation  for  prison  homicides  appears  to  stem  principally  from 
certain  features  of  prison  life.    Four  of  the  homicides  involved  homosexual 
jealousy.    Two  occurred  as  a  by-product  of  escape  atterrpts,  in  one  case  as  an 
accidental  by-product,  in  the  other  as  a  deliberate  and  planned  action.  Two 
killings  occurred  when  prison  staff  came  to  the  assistance  of  a  fellow  officer 
engaged  in  a  fight  and  were  themselves  killed.    One  killing  was  apparently 
religiously  inspired,  and  the  remainder  are  of  unknown  motivation.    For  those 
cases  in  which  a  motive  could  be  inferred,  there  is  a  preponderance  of  cases 
involving  either  passion  or  a  lack  of  premeditation.    The  weapons  used  reflect 
the  peculiarities  of  prison  life.     In  one  instance  a  gun  was  used,  but  in  all 
other  cases  the  weapon  was  a  knife  or  sharpened  instrument. 

Although  we  expected  to  find  that  prison  homicides  were  strongly  pat- 
terned in  terms  of  time  and  space,  we  found  instead  that  homicides  occurred 
in  a  variety  of  locations  in  prisons,  at  all  times  of  the  day  and  nearly  equally 
on  each  of  the  days  of  the  week. 

Despite  the  ways  in  which  prison  homicides  are  unique  to  their  settings, 
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there  are  a  number  of  patterns  which  are  identical  to  those  found  in  the  com- 
munity.   Thus,  there  was  a  slight  racial  differential  between  victims  and 
offenders.    There  were  9  black  offenders,  6  white  offenders,  and  2  cases  on 
which  we  have  no  information.    Among  victims,  however,  whites  predcaninated,  as 
there  were  8  white  victims  (four  of  whom  were  prison  staff) ,  5  black  victims 
and  1  case  on  which  we  have  no  information.    Perhaps  the  more  pertinent  fact, 
however,  is  that  homicide  within  prison,  like  hcstiicide  outside  of  prison,  is 
an  intra-racial  event.    In  eight  of  the  ten  identifiable  cases  in  our  sairple 
the  killer (s)  was  of  the  same  race  as  the  victim  (four  white,  four  black). 

Like  their  counterparts  on  the  streets,  offenders  were  younger  than 
their  victims.    All  but  one  of  the  assailants  were  in  their  twenties  with  a 
median  age  of  25.    IVtedian  age  for  victims  was  28,  with  five  men  in  their  twen- 
ties, two  in  their  thirties,  and  one  each  in  their  forties  and  fifties.  In 
five  cases  victim  age  could  not  be  ascertained. 

Analysis  of  victLm  characteristics  revealed  that  they  were  not  distin- 
guishable from  the  general  prison  population  on  the  basis  of  charge  for  which 
they  have  been  sentenced.    They  included  two  robbers,  two  burglars,  one  person 
held  for  rape  and  assault  and  battery,  and  three  cases  in  which  the  information 
was  not  available.    The  assailants,  on  the  other  hand,  were  marked  by  their 
violent  histories.    Six  were  serving  sentences  for  murder,  one  for  manslaughter, 
four  for  aggravated  robbery,  and  two  for  escape.    We  are  missing  data  on  three 
assailants. 

The  only  major  study  of  prison  homicides  was  conducted  by  Thorsten  Sellin 
in  1964-65.    On  the  basis  of  national  data  he  concluded: 
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The  hazards  of  life  in  prison  have  just  been  illus- 
trated.   To  imagine  that  they  can  be  conpletely  re- 
moved is  visionary,  but  it  is  equally  visionary  to 
believe  that  the  threat  of  the  death  penalty  could 
play  any  role  in  reducing  them.    They  can  only  be 
lessened  by  institutional  management. 

The  narrowness  of  the  present  study  does  not  permit  valid  inferences 
regarding  the  effect  of  the  death  penalty  on  prison  homicides,  either  retro- 
spectively or  prospectively.    The  present  study,  nevertheless,  unearths  no 


data  which  would  contradict  Sellin's  position  of  a  decade  ago. 
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CAPITAL  PUNISHMENT:      A  DETERRENT  FOR  MAJOR  CRIME? 

by 

Richard  Pakola,  M.D. 
Robert  L,  Sadoff,  M.D. 

INTRODUCTION 

Execution  of  criminals  for  a  variety  of  offenses  dates 
back  to  man's  earliest  history.     Over  two  hundred  offenses 
merited  punishment  by  death  in  eighteenth  century  England. 
Only  about  thirty  crimes  could  result  in  the  death  penalty 
in  the  United  States  during  the  1960 's.     There  have  been 
about  four  thousand  recorded  executions  in  the  United  States 
from  1930  until  1967,  with  over  75%  resulting  from  crimes  of 
murder  and  most  of  the  remaining  for  rape.     The  rate  and  numbers 
of  executions  per  year  has  also  decreased.     There  were  about 
one  hundred  and  sixty-five  executions  per  year  in  the  19  30's 
and  less  than  forty  in  1965.     There  was  one  in  1966  and  two 
in  1967,"'" 

On  June  3,   196  8  a  Supreme  Court  Decision  effectively  placed 
a  moratorium  on  capital  punishment  when  it  declared  that  a  person 

could  not  be  sentenced  to  death  if  jurors  who  disapproved  the 

2  3 

death  penalty  were  automatically  excluded  from  the  trial.  ' 
In  the  case  of  Furman  v.  Georgia,  decided  by  the  U.S.  Supreme 
Court,  June  29,   19  72,   the  death  j.enalty  as  currently  applied  was 
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found  to  be  in  violation  of  the  Eighth  Amendment  as  "cruel  and 

4  5 

unusual  punishment" ,  ' 

One  of  the  principal  arguments  for  capital  punishment  is 
its  deterrent  effect  on  criminal  behavior e     However,  there  are 
those  who  maintain  that  it  has  no  deterrent  effect,     A  number 
of  legislatures  have  sought  to  reverse  the  Furman  decision. 

In  Pennsylvania,  the  Governor's  Study  Commission  on 
Capital  Punishment  was  established  in  1973  to  study  the  desirability 
and  feasibility  of  restoring  the  death  penalty.     In  addition  to 
public  hearings  and  other  data  collection  measures,  a  study 
was  made  of  the  attitudes  of  those  serving  life  sentences 
toward  capital  punishment.     This  was  accomplished  by  means  of 
a  questionnaire  submitted  to  a  number  of  inmates  serving  life 
sentences  in  various  state  correctional  institutions  and  several 
who  had  originally  been  given  a  death  sentence. 

METHOD 

As  an  independent  part  of  the  study,  psychiatric  interviews 
were  completed  at  the  State  Correctional  Institution  at  Graterford, 
Pennsylvania,  during  the  month  of  July,   1973.     The  population 
studied  included  all  inmates  serving  life  sentences.  Those 
interviewed  were  drawn  from  a  list  of  fifty:  twenty-five 
inmates  from  a  random  sample  of  those  who  took  the  questionnaire 
and  twenty-five  inmates  who  did  not  take  the  questionnaire. 
The  interview  was  directed  to  the  following  general  areas: 
identifying  information,  including  crime  and  sentence;  the 
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inmates'   opinion  regarding  crime  and  punishment;   life  situation 
at  the  time  of  the  crime;   family,  sexual  and  medical  history; 
and  psychiatric  diagnosis,  if  warranted.     Data  which  do  not 
directly  pertain  to  the  deterrent  effects  of  capital  punishment 
specifically  and  the  penal  system  in  general  are  not  included 
in  this  report. 

Each  individual  was  scheduled  for  a  one  hour  appointment. 
At  the  beginning  of  each  interview,   the  inmate  was  informed 
of  the  purpose  of  the  study  and  told  it  was  voluntary  for  him 
to  participate. 


DATA 


Of  the  fifty  people  included  in  the  random  sample,  forty- 
eight  were  scheduled  for  interviews.     Of  those  who  were  scheduled, 
three  were  not  seen  because  two  did  not  have  life  sentences  and 
one  was  in  another  county  on  detainer.     Two  others  came  out 
but  refused  to  be  interviewed.     Of  the  inmates  included  in 
the  study,  eighteen  were  interviewed.     These  included  eleven 
black  and  seven  white  males.     The  youngest  was  twenty-four  and 
the  oldest  was  forty-eight  years  old. 

AGE  SPAN  NUMBER  OF  MEN 

20-29  5 
30-39  7 
40-49  6 

Nine  inmates  were  in  prison  between  two  and  six  years  on 

the  present  charge,  eight  for  between  nine  to  fifteen  years  and 

one  was  in  prison  for  twenty-five  years. 
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TABLE  1 

CHARGES,   PLEAS,   AND  ADMISSION  OF  INVOLVEMENT 
OF  INMATES  INTERVIEWED 


CHARGE 
FELONY     FIRST  DEGR- 
MURDER     EE  MURDER 

1 
1 
1 
1 


PLEA 

Guilty- 
Guilty 
Guilty 
Guilty 


INVOLVEMENT 


ADMITTED 
1 
1 
1 
1 


DENIED 


1 
1 
1 
1 


Not  Guilty 
Not  Guilty 
Not  Guilty 
Not  Guilty 


1 
1 
1 
1 


1 

Guilty/Not  Guilty* 

1 

1 

Guilty 

r 

1 

Not  Guilty 

1 

1 

Not  Guilty 

1 

1 

Guilty 

1 

1 

Not  Guilty 

1 

1 

Guilty 

1 

1 

Not  Guilty 

1 

Not  Guilty 

1 

Rape-l 


*First  Trial-Second  Trial 
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of  the  eighteen  individuals  interviewed,  seven  pleaded 
guilty  and  eleven  not  guilty.     Twelve  admitted  involvement  in 
the  incident  for  which  they   were  charged,  and  six  continued 
to  deny  involvement.     Of  the  twelve  men  who  admitted  involvement, 
five  were  convicted  of  felony  murder.     All  five  were  asked  questions 
relating  to  intent  and  consideration  of  the  possible  consequences 
at  the  time  of  the  incident.     They  indicated  that  the  homicide 
was  incidental  to  the  pursuit  of  another  crime.     In  two  of  these 
five,  the  crime  had  been  planned  a  day  or  more  in  advance.  (One 
for  six  months  in  advance) .     All  twelve  denied  any  intent  or 
premeditation  with  regard  to  the  murder.     In  four  instances  alcohol 
was  involved  prior  to  the  event. 

Five  of  those  who  later  admitted  their  participation  in 
the  crime  pleaded  not  guilty  at  time  of  trial.     One  of  the  five 
indicated  a  lack  of  concern  for  the  victim  and  little  regard  for 
life  or  death.     His  manner  of  presentation  and  attitude  suggested 
that  the  crime  was  up  to  the  legal  authorities  to  prove,  A 
second  utilized  the  insanity  defense.     He  described  intense 
jealousy  regarding  his  wife  and  a  very  unstable  marriage  which 
gradually  deteriorated  during  the  seven  years  prior  to  the 
offense.     He  came  home  from  work  and  found  that  his  wife 
was  not  there.     He  finished  a  pint  of  whiskey  by  the  time  she 
came  home  and  an  argument  ensued,   leading  to  the  shooting. 
A  third  alleged  that  his  wife  called  him  to  her  apartment 
"to  get  hurt" .     He  went  to  her  residence  and  found  three  men 
waiting  for  him;     he  picked  up  a  hammer  and  attempted  to  hit 
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them.     One  fell  through  a  glass  windov;  and  bled  to  death. 
He  v/as  convicted  of  sta}:)bing  the  victin  v;ith  a  knife.  ""he 
fourth  man  came  hone  from  work  and  found  his  wife  in  bed 
v^ith  another  man,  but  denied  any  memory  for  the  actual 
shooting.     The  fifth  inmate  reported  that  the  gun  went 
off    'accidentally''  during  an  argument. 

At  the  tine  of  the  crimes  none  of  the  men  entertained 
thoughts  of  harming  anyone  or  of  receiving  the  death  penalty. 
Only  one  man  reported  that  he  considered  that  he  could  be 
caught  and  sent  to  prison.     One  indicated  after  the  event, 
"I  knew  I  would  have  to  be  punished  because  I  broke  the  law". 
Another  inmate  stated,    'I  just  forgot  about  it  until  I  heard 
it  on  the  news".     Another  said,    'I  think  knowledge  of  these 
things  and  other  repercussions  would  be  a  deterrent,  but  in 
the  case  of  a  crime  of  passion,  it  doesn't  matter  whether  the 
death  penalty  is  there  or  not". 

All  were  asked  their  opinion  about  the  death  penalty. 
Six  individuals  stated  that  there  should  be  a  death  penalty 
for  certain  offenses,   and  twelve  were  opposed  to  the  death 
penalty  for  any  offense.     Those  who  were  opposed  to  the  death 
penalty  expressed  the  reasons  for  their  opinion.     Their  rationale 
fell  into  three  broad  groupings:     some  based  their  decision 
on  moral  grounds.      "No  individual  has  the  right  to  take 
another's  life;     you  murder  me  and  the  state  murders  you  — 
it's  the  same  thing".     Several  took  a  behavioral  stance. 
"It  doesn't  accomplish  anything  or  prevent  murders?     it  doesn't 
do  anything  but  put  another  man  to  death;     it  doesn't  deter 
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anything  because  you  don't  think  about  it  at  the  moment  it 
happens".     The  third  type  of  response  was  based  on  a 
prejudicial  argument  that  people  in  reality  are  not  equal  in 
the  eyes  of  the  law.      "In  some  circumstances  I  agree  with  it^ 
but  I'm  against  the  way  you  prosecute;     it's  selective  —  I've 
never  heard  of  no  rich  guy  getting  it;     since  they  had  the 
chair  only  the  poor  blacks  and  whites  have  been  getting  it." 

All  individuals  were  questioned  regarding  their  respective 
sentences.     Only  one  indicated  that  his  sentence  was  fair. 
One  inmate  thought  it  was  "unjust"  to  convict  him  of  first 
degree  murder  when  his  accomplice  actually  did  the  shooting. 
Others  alleged  their  trials  were  not  fair;     that  their  con- 
victions and  sentences  were  based  on  evidence  which  was 
improperly  obtained or  they  had  a  poorly  motivated  attorney 
or  there  were  prejudicial  statements  by  the  district  attorney. 
One  man     stated  he  was  convicted  on  circumstancial  evidence 
after  the  district  attorney  raised  the  issue  of  "homosexuality" , 
All  those  interviewed  had  had  public  defenders.     Some  indicated 
that  the  sentence  would  have  been  less  severe  or  that  they 
would  have  been  acquitted,  had  they  been  able  to  obtain  private 
legal  counsel. 

Seventeen  respondents  statid  that  at  the  time  of  the 
actual  sentencing,  they  thought  their  sentences  should  have 
been  less  severe,  and  seventeen  indicated  that  at  present  they 
view  their  sentences  as  excessively  punitive.     The  range  of 
responses  was  considerable,  but  are  grouped  into  several  categories: 
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(1)  Some  completely  denied  participation  in  the 
incident.     "I  shouldn't  have  gotten  any  time".     "I  should 
have  been  released".     "The  sentence  would  have  been  fair 
if  I  would  have  been  guilty" . 

(2)  Several  admitted  involvement  in  the  crime  but  not 
as  charged.     "It  would  have  been  justified  if  it  happened 
the  way  they  said  it  did,  but  it  didn't". 

(3)  Some  indicated  an  unwillingness  on  the  part  of  the 
court  to  be  compassionate.     "They  didn't  try  and  understand 
why  —  they  were  only  concerned  with  'did  he  do  it'." 

(4)  Others  admitted  involvement.     "I  felt  sorry  for 
myself  and  felt  I  got  what  I  deserved." 

All  were  asked  for  their  opinions  regarding  what  types 
of  crimes  should  merit  various  sentences  as  the  death  penalty, 
life  imprisonment,  twenty  years,  ten  years  and  five  years. 
This  question  brought  forth  suspiciousness  and  def ensiveness . 
Some  refused  to  commit  themselves  at  all.     One  was  very 
careful  that  he  was  not  overheard  because  he  feared  repercussions 
from  other  inmates. 

Three  groups  of  responses  were  noted.     Eleven  made  full 
commitments.     Three  gave  compromise  suggestions.      (One  of  the 
three  indicated  he  felt  a  life  sentence  was  fair  for  a  person 
convicted  of  pre-planned  murder,  but  he  also  indicated  that 
no  other  crime  deserved  more  than  five  years  because  "prison 
takes  so  much  out  of  a  guy".     Two  others  indicated  that  the 
maximum  sentence  should  be  ten  years). 
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Not  all  respondents  indicated  the  full  range  of  crimes. 
The  results  are  indicated  in  tabular  form: 


TABLE  2 

CRIMES  AND  PENALTIES  ASSIGI5ED  BY 
INMATES  INTERVIEWED. 


Crimes  Mentioned 

Assassination 

Murder  of  Official 
(police ,  etc . ) 

Repeated  1st  degree 
Murder 

1st  degree  Murder 
2nd  degree  Murder 

Manslaughter 

Involuntary 
Manslaughter 

Treason 
Armed  Robbery 

"  (Repeat) 

Robbery 

Assault  and  Battery 
Arson 

Rape 

Child  Rape 

Rape  with  intent 
to  do  harm 

Grand  Larceny 

Embezzlement 

Car  Theft 

Check  passing 

Shoplifting 

Drug  Pushing 


Death 
Penalty 

1 
3 

1 

2 


1 
1 


Life 

2 
1 

7 
2 

1 
1 


20  Years 


1 
3 
1 


1 
1 


10  Years 


1 
2 
1 

4 


5  Years 


7 
2 


1 
2 
2 

1 
2 


The  death  penalty  and  life  imprisonment  are  primarily  for  crimes 
of  violence  to  others  rather  than  for  property  crimes.     This  spread 
is  significant  in  the  variability  of  responses  by  those  interviewed. 
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Four  refused  to  commit  themselves  at  all.     One  stated 
"there  has  to  be  a  purpose  for  what  you  do.     There  is  no  reha 
bilitation  in  prison  so  what  is  the  purpose  of  confinement". 
Another  stated  that  the  sentence  "should  not  be  in  terms  of 
years  but  rather  in  terms  of  a  person's  ability  to  change''. 
Another  stated,   "It's  not  up  to  me  to  tell  you  how  much  a  guy 
should  get".     "For  some  individuals  a  year  is  sufficient 
but  it  should  depend  on  the  individual  and  not  the  crime". 
One  man  stated,   "The  time  don't  do  no  good,  the  sentence 
should  be  for  working  to  repay  money  four- fold.     It's  cheaper 
not  to  steal  a  car  if  he  knows  he  has  to  pay  four  autos  back" 

DISCUSSION 

The  specific  intention  of  this  study  was  to  interview 
inmates  with  life  sentences,  obtain  their  opinions  regarding 
capital  punishment  and  other  sentences,  and  to  evaluate 
from  their  responses  the  deterrent  effect  of  capital  punish- 
ment on  their  criminal  behavior.     The  random  sample  was 
obtained  from  a  population  of  those  with  life  sentences. 
Prison  records  indicate  that  among  those  with  life  sentences 
there  are  one  hundred  and  three  blacks  and  twenty-six  whites. 
Our  sample  included  eleven  blacks  and  seven  whites.  This 
inconsistent  racial  ratio  may  be  significant  in  the  results. 
Also  a  number  of  inmates  scheduled  did  not  appear  for 
interviews,  thus  allowing  for  a  skewed  population  of  lifers. 
Thus,  it  is  difficult  to  generalize  from  those  interviewed 


-124- 


to  the  total  population  serving  life  sentences  within  the 
prison.     Significant  differences  of  opinion  may  occur  in  those 
responding  and  those  who  refused  to  be  interviewed. 

This  study  also  intended  to  elicit  relevant  psychodynamic 
factors  involved  in  those  individuals  sentenced  to  life 
imprisonment  for  major  crimes.     Several  features  are  apparent 
in  the  method  by  which  the  inmate  handles  his  crime  and  legal 
situation  and  sentence.     First,   it  is  not  unexpected  for  one 
to  plead  not  guilty  and  later  admit  involvement  in  the  crime. 
He  thereby  forces  the  court  to  prove  the  case  against  him. 
However,  some  pled  not  guilty  and  continued  to  deny  involvement 
after  several  years  in  prison.     This  situation  raises  three 
possibilities : 

(A)  The  man  was  not  involved  in  the  crime; 

(B)  Although  he  is  consciously  aware  of  his  involvement, 
he  purposely  continues  to  deny  it;  and 

(C)  He  is  not  consciously  aware  of  his  participation  in 
the  crime,  having  effectively  repressed  his  behavior. 

The  second  alternative  appears  to  be  the  most  likely;  however, 
the  others,  especially  the  first,  must  be  considered  in  any 
discussion  of  the  death  penalty  with  its  features  of  finality. 

It  is  apparent  that  the  population  studied  include  those 
individuals  whom  capital  punishment  did  not  deter.  For 
capital  punishment  to  be  an  effective  deterrent,   it  must  be 
considered  by  the  potential  criminal.     In  our  study  the  five 
men  convicted  of  felony  murders  had  no  deliberate  intention 
of  harming  anyone  in  the  pursuit  of  their  crimes.     Three  indicated 
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it  "just  happened"  or  it  occurred  without  much  deliberation. 
The  other  two  planned  the  crimes  in  advance  but  did  not  plan 
the  resulting  murders.     Those  convicted  of  first  degree  murder 
not  in  conjunction  with  other  felonies  indicated  no  deliberation 
or  planning  took  place  prior  to  the  event  and  they  had  not 
considered  the  possible  consequences  at  the  time  of  the  crime. 
Of  all  eighteen  interviewed,  only  one  considered  the  possibility 
of  getting  caught. 

Thus,   for  all  the  men  interviewed  in  this  study,  capital 
punishment  had  no  deterrent  effect. 

SUI'IMARY  AND  CONCLUSIONS 

Prior  to  the  introduction  of  a  bill  to  restore  the  death 
penalty  in  Pennsylvania,^     the  Governor's  Study  Commission  on 
Capital  Punishment  was  established  to  study  the  desirability 
and  feasibility  of  restoring  the  death  penalty.     As  part  of 
the  research  for  the  Commission,  psychiatric  interviews  at 
the  State  Correctional  Institution  at  Graterford,  Pennsylvania, 
were  conducted  on  eighteen  individuals  from  a  random  sample 
of  fifty  people  with  life  sentences. 

Several  elements  of  the  study  suggested  that  caution  be 
used  in  interpretation  of  results.     These  included  a  population 
who  were  not  deterred  from  the  black  to  white  ratio  of  the 
general  population,  and  the  important  question  of  whether  the 
data  obtained  reflected  the  opinion  of  the  general  population 
of  those  serving  life  sentences. 

The  population  interviewed  gave  no  support  to  the  concept 
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that  capital  punishment  deters  major  crime.     Those  opposed  to 
capital  punishment  offered  arguments  for  their  opinions  which 
were  similar  to  the  Supreme  Court  justices  who  were  opposed 
to  the  death  penalty  in  the  Furman  case.     In  general,  they 
felt  their  trial  was  not  fair  and  the  sentence  was  excessively 
punitive.     They  were  hesitant  to  indicate  what  crime  was 
deserving  of  a  particular  sentence. 
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Abstract 


A  REPORT  ON  THE  QUESTIONNAIRE  ADMINISTERED  TO  LIFE  TERM 
INMATES  AT  STATE  CORRECTIONAL  INSTITUTION,  GRATERFORD. 

Marc  Riedel ,  Ph.D* 

As  part  of  the  research  done  for  the  Commission,  the 
research  staff  attempted  to  determine  what  the  feelings  of 
life  term  inmates  were  on  the  capital  punishment  issue,  and 
in  particular,  on  deterrence.     A  questionnaire  was  constructed 
and  pretested  at  the  State  Correctional  Institution  at 
Dallas.     Following  revisions  in  format,  the  questionnaire 
was  given  to  the  entire  population  of  life  term  inmates 
at  the  State  Correctional  Institution  at  Graterford. 
Because  some  inmates  were  in  quarantine  and  could  not  be 
tested,  the  illiteracy  of  many  inmates,  and  unwillingness 
to  take  the  questionnaire,  only  48  valid  questionnaires  were 
obtained.     This  self -selected ,  and  therefore  inherently 
biased  sample,  must  be  kept  in  mind  when  determining  the 
level  of  generalizabili ty  of  the  data. 

In  the  first  section  of  the  questionnaire,  inmates 
v7ere  asked  what  penalty  they  felt  would  be  "just  severe 
enough"  to  deter  others  from  committing  the  same  crime. 
We  were  trying  to  determine  what  penalty  the  inmates  felt 
was  necessary,  and  not  excessive,  to  stop  others. 

Fifteen  different  crimes  were  given  the  death  penalty 
by  at  least  one  inmate.     In  no  case  did  more  than  six  of 
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the  thirty-five  responding  inmates  think  that  the  death 
penalty  was  a  deterrent  for  any  one  crime.     The  list  of 
crimes  for  which  one  or  more  inmates  chose  the  death  penalty 
as  a  deterrent  is  given  below. 

1  The  offender  robs  a  person  at  gunpoint.     The  victim 
^struggles  and  is  shot  to  death. 

2  The  offender  forcibly  rapes  a  woman.     Her  neck  is 
^broken  and  she  dies. 

1     The  offender  robs  a  bank  at  gunpoint.     A  customer  is 
shot  and  killed  by  an  accomplice. 

3  The  offender  shoots  and  kills  a  policeman. 

1  The  offender  molests  a  young  child  who  does  not  protest. 
3     The  offender  kills  a  person  for  pay. 

2  The  offender  sells  heroin. 

2     The  offender  is  a  prison  inmate  who  kills  a  guard  during 
an  argument. 

1  The  offender  pays  someone  to  kill  someone  else. 

2  The  offender  kills  a  person  to  stop  him  from  testifying 
against  a  friend  at  a  felony  trial. 

 6_  The  offender  shoots  and  kills  a  fireman  with  a  high  powered 

rifle  when  the  fireman  is  trying  to  put  out  a  fire. 

3  The  offender  kills  a  person  he  is  holding  hostage. 

 2_  The  offender  hijacks  a  plane.     A  victim  dies  after  being 

shot  in  a  crossfire. 

1     The  offender  makes  an  obscene  phone  call  to  a  person. 

1     The  offender  rapes  a  woman.     She  is  not  physically  hurt. 

A  second  section  of  the  questionnaire  asked  the  inmates 
their  view  of  mandatory  penalties.     The  majority  of  inmates 
opposed  mandatory  death  penalties.     The  greatest  amount  of 
consensus  among  inmates  was  found  for  the  item:     "Prison  would 
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be  safer  for  inmates  if  murderers  were  punished  by  death 
instead  of  being  sent  to  prison."     Forty-six,  or  95.8  per 
cent,  disagreed  with  this  item;     only  2,  or  4.2  per  cent, 
agreed.     The  least  amount  of  consensus  among  inmates  was 
found  for  the  item:     "Outlawing  all  handguns  would  stop 
many  murders."     Twenty-eighty  or  5  8.3  per  cent,  disagreed 
and  20,  or  41.7  per  cent,  agreed  with  this  item. 

The  third  section  focused  on  how  inmates  believed  the 
death  penalty  was  administered.     Life  term  inmates  responding 
to  this  questionnaire  believe  the  death  penalty  is  imposed 
and  carried  out  in  a  discriminatory  fashion.     Nineteen,  or 
54     per  cent,  of  the  inmates  believed  that  more  than  10  per 
cent  of  Black  convicted  murderers  were  executed.     By  contrast, 
only  9,  or  26  per  cent,  of  the  inmates  believed  that  more  than 
10  per  cent  of  the  White  convicted  murderers  were  executed. 

The  final  section  of  the  questionnaire  contained 
questions  about  the  inmates  crime  and  his  state  of  mind  at 
the  time  of  the  crime.     Inmates  were  reluctant  to  answer, 
but  the  majority  of  those  responding  with  a  positive  or 
negative  response  did  not  believe  they  would  be  caught^  did 
not  think  they  would  be  convicted,  did  not  think  they  would 
be  sentenced  to  death  or  executed.     Individuals  responding  in 
this  way  would  probcibly  not  be  deterred  by  the  death  penalty 
since  they  would  expect  to  "get  away  with  it". 
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A  CONTENT  ANALYSIS  OF  PUBLIC  HEARINGS  OF 
THE  GOVERNOR'S  STUDY  COMMISSION  ON 
CAPITAL  PUNISmiENT 
Marc  Riedel 

The  public  hearings  of  the  Governor's  Study  Commission 
on  Capital  punishment  were  designed  to  give  expert  witnesses 
representatives  of  organizations,  and  the  general  public  an 
opportunity  to  state  their  views  of  capital  punishment.  To 
enable  members  of  the  commission  to  asses  views  presented 
them  in  an  objective  and  systematic  way,  a  content  analysis 
V7as  done  on  transcripts  of  two  of  the  hearings.     The  hearing 
transcripts  used  were  those  from  the  Erie  and  Harrisburg 
hearings.     Lack  of  time  prevented  an  analysis  of  transcripts 
from  the  Pittsburgh,  Philadelphia  and  Scranton  hearings. 

The  two  transcripts  were  read  by  a  staff  person  trained 
in  content  analysis.     The  first  task  was  to  draw  from  the 
transcripts  as  many  of  the  issues  and  arguments  as  possible. 
"Issues"  refer  to  concerns  about  which  individuals  may  vary 
in  terms  of  the  abolition  or  retention  of  capital  punishment 
The  term  "argument"  refers  to  a  particular  position  that  may 
be  taken  with  respect  to  a  given  issue.     After  enumerating 
the  issues  and  argumentn,  statements  of  individuals  partici- 
pating in  the  commission  could  be  coded  in  terms  of  the 
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issues  they  raised  and/or  discussed,  and  in  terms  of  the 
positions  they  took  with  respect  to  these  issues.  Provision 
was  made  in  the  coding  for  the  possibility  that  an  issue 
may  be  raised  without  an  accompanying  argument.  This 
category  was  particularly  useful  in  assessing  statements 
directed  at  witnesses  by  commission  members. 

There  were  59  separate  issues  raised  at  least  once 
by  commission  members,  expert  witnesses,  and  lay  representatives 
in  statements,  questions  and  answers.     "Lay  representatives" 
refer  to  representatives  of  organizations  and  interested 
members  of  the  general  public.     Whether  the  death  penalty  is 
a  deterrent  was  not  only  the  most  frequent  issue  raised,  it 
was  the  most  controversial.     Deterrence  was  raised  as  an 
issue  33  times  in  both  hearings.     On  eight  occasions  the 
individual  maintained  that  capital  punishment  acts  as  deterrent 
to  serious  crime.     On  an  equal  number  of  occasions,  the 
individual  raising  the  issue  maintained  that  serious  crime 
is  not  deterred  by  the  death  penalty.     The  remaining  categories 
were  as  follows:     the  severity  of  the  punishment  is  not  the 
deterrent   (1) ;     it  is  no  more  effective  than  imprisonment  (1) ; 
and  the  death  penalty  is  not  a  sufficient  deterrent  to 
warrant  its  use   (2).     Finally,  the  issue  was  raised  13  times 
without  an  accompanying  argument. 

The  second  most  frequent  issue  raised  was  the  types  of 
crime  which  should  be  included  in  the  statute  if  the  death 
penalty  is  reintroduced.     This  issue  was  raised  12  times. 
Individuals  believed  the  following  crimes  should  receive  the 
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death  penalty =     felony  murders,  murder  of  law  officers, 
premeditated  murder,  second  conviction  for  a  felony  murder, 
multiple  murders,  for  the  seller  of  drugs  causing  the  death 
of  a  victim,  and  hijacking.     Each  of  the  preceding  was 
mentioned  once;     on  five  occasions  the  issue  was  raised 
without  accompanying  argument. 

Examining  the  issues  raised  by  the  four  expert  witnesses 
in  their  opening  and  closing  statements,  we  found  deterrence 
to  be  again  the  most  frequently  mentioned  issue.       On  two 
occasions,  the  expert  witnesses  held  that  the  threat  of  a 
death  penalty  acts  as  a  deterrent?     on  two    occasions,  they 
held  it  was  not  a  deterrent.     In  addition,  one  of  the  expert 
witnesses  held  that  the  death  penalty  was    no  more  effective 
than  imprisonment. 

We  also  examined  the  issues  raised  by  lay  representatives 
in  their  opening  statements.     Deterrence  was  the  most 
frequently  mentioned  issue,  being  raised  on  nine  occasions. 
On  two  occasions,  an  individual  asserted  the  death  penalty 
is  a  deterrent,  but  on  four  other  occasions,  an  individual 
held  that  it  is  not  a  deterrent  to  serious  crimes.     On  one 
occasion  each,  it  was  asserted  the  severity  of  the  punishment 
is  not  a  deterrent,  the  death  penalty  is  no  more  effective 
than  imprisonment,  and  it  is  not  a  sufficient  deterrent  to 
warrant  its  use. 

Finally,  because  we  were  interested  in  how  individual 
commission  members  questioned  witnesses,  we  coded  their 
questions  to  witnesses.     To  prevent  deliberate  or  unconscious 


-134- 


alteration  of  their  responses,  the  Executive  Director  and 
commission  members  were  not  informed  of  this  part  of  the 
analysis  until  all  the  hearings  were  completed. 

Examining  only  the  commission's  questioning  of  the 
expert  witnesses,  numerous  issues  were  raised,  but  the 
majority  of  questions  directed  at  expert  witnesses  lack 
directionality.     In  other  words,  in  a  majority  of  questions 
directed  at  expert  witnesses,  commission  members  did  not 
"lead"  their  questions  with  arguments  to  an  issue.     Out  of 
81  questions  directed  at  the  four  expert  witnesses,  only  11 
or  14  per  cent,  indicated  arguments  to    an  issue.     If  the  w 
the  question  is  stated  is  an  indication  of  the  objectivity 
and  impartiality  of  the  commission's  activity  at  public 
hearings,  then  we  must  conclude  that,  at  least  in  the 
questioning  of  expert  witnesses,  the  commission  behaved  in 
an  objective  manner. 
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